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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT
ZHAOYIN WANG,
Plaintiff, A , .
No. 3:14CV1790 (VLB)
V.’

BETA PHARMA, INC., DON ZHANG,
AND ZHEJIANG BETA PHARMA
CO, LTD,,

Defendants.

FEBRUARY 18, 2015

REPLY MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS

Defendants Beta Pharma, ’Inc. (“Béta Pharma”) and Don Zhangi (‘thang”)
(collectively, “Dgfendahts”) hereby file this Reply. Memorandum of LaW in further
support of their Mbtion to Dismiss, and in response to arguments made 'by
Plaintiff in his Opposition to Defendants’ Motion to Dismiss (the “Oppositioﬁ” or
“Oppo.”), filed on February 4, 2015 [D.E. # 35].

L. Plaintiff’s Tort Claims Must Be Dismissed Because They Are Barred By the
Economic Loss Doctrine

In the Mem‘oréndum of Law jn Support of Motion to Dismiés (“Memorandum
in Support” or “Supp. Memo.”) Defendants explained that Plaintiff’s tort claims
(Counts 3-8) are barred by the econoinic loss doctrine (“ELD”). because they "ar»e
based on the same alleged conduct as Plaintiff’s contract claims. Supp. Memo. at
7-13. Plaintiff now argues that the ELD does not blar these claims, including his
b}each of fiduciary dufy ' claims, because they rest on affirmative

misrepresentations and nondisclosures that were intended to induce him to enter

~ the alleged.“partnership agreement” (the “Agreement”'). Oppo. at 5-25. However, .
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the so-called affirmative misrepresentations are included in the contract claims,
and .thus are barred by the econdmic loss docfrine, and the nondisclosure
allegatibﬁs do not state tort causes of action.

A. Tort Claims Based on the Alleged Affirmative Misrepresentations Are
Barred by the ELD

"Any claims based on Plaintiff’s “affirmative misrepresentation” allegations
are barred by the ELD. These allegations, which Plaintiff pleads in support of his
misrepresentatioﬁ and breach of fiduciary duty claims, include: (a) Deféndants
paying him a stated salary; (b) Defendants giving him stock in Beta Pharmé; and
(c) his ownership of 1% of the stock in Zhejiang Beta Pharmé Co. Ltd. (“ZJBi’”)
and partiéipation in the ZJBP public offering. Oppo. at 8, 11-12, 14, .17-18.
- However, these allegations are also among the promises that Pl-aintiff uses to
plead his breach of contract claims. Complaint (“Comp.”), First Count, Y 10-12;
Second Count, {7 11, 14-15.

Since the alleged affirmative misrepresentations, which Plaintiff claims
induced him to eﬁter the purported Agreement, are substantially identical to the

\ .

factual allegations that support Plaintiff’s claims for breach of contract, the ELD

bars them. See Ulbrich v. Groth, 310 Conn. 375, 405 (2013). Including conclusory

'(rather than fact-based) allegations that Defendants knew they would not keep

these promises is -a thin disguise. Plaintiff allegés no facts to suggest that

- Defendants had such a state of mind. Whitfield v. O’Connell, 402 Fed. Appx. 563,
566 (2d Cir. 2010) (conclusory allegations about state of mind insufficient to state

cause of action). These affirmative misrepresentation allegations fail as a matter

. of law under the ELD.
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Plaintiff’s theory that he may re-plead his breach of contract allegations as
alleged misrepresentations. merely by adding conclusory assertions about

Defendants’ intentions would entirely swallow the ELD, as explained in decisions

like Ulbrich v. Groth, 310 Conn. 375 (2013). UAnder Plaintiff's theory, every time a

'party makes a contractual promise that it fails to kéep, it-can be held liable for

torts as well as breach of covntract.. Every plaintiff making a claim of breach of

contract could plead such claims based on the other party’s-p_romi,seé simply by

asserting that the defendant knew that it would not keep its pfomises. Indeed,

-every contractual promise is a representation of the party’s present intent fo keep l

the promise and an inducement for the other.party‘ to enter the contract. Banco

Espirito_Santo_de Investimento, S.A. v. Citibank, N.A., 2003 WL 23018888, *5

(S.D.N.Y. Dec. 22, 2003). The ELD bars parties from basing tort claims on that

,esséntial contractual term. Plaintiff’s theory would obliterate the clear distinction

between forts and breaches of contract drawn by the ELD.

Plaintiff also argués that sbnie of the statements at issue were made before

the parties entered into the Agreement. Oppo. at 9. However; he did not allege so -

in his Complaint. See, e.9., Cdmp., Count 3 1 11-15. Thus, this attempt to avoid |

. the ELD also fails.

B. Plaintiff Failed to Plead‘CIaims for Nondisclosure

Beyond the affirmative misrepresentation allegations, whiéh amount to re-

I i ) ’ )
tooled versions of Plaintiff’s breach of contract claims, Plaintiff also argues that
his Complaint states claims for negligent and fraudulent misn‘epres_éntati’on

(Counts 3-4, 6-7) and for breach of fiduciary duty (Counts 5 and 8) based on
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allegations that Beta Pharma and Don Zhang failed to disclése information to
him. Oppo. at 8, 12, 14, 17, 20, 23. However, Plaintiff’s Compléint_fails to state a
claim for any of these torts based‘ on.nondisclosure. For this reason also, the
Court should dismiss Counts 3-8.

As to"negligent misrepresentation, the Appellafe Court of Connecticut has
explained that ;‘[I]iability for negligenf 'misrep.resentation may be placed on an
Jindividual when there has béen ‘a failure to disclose known facts and, in ad.dition
thereto, a request or an occasion or a circumstance which imposes .a duty to

speak’.” Johnnycake Mountain Assocs., 104 Conn. App. 194, 206 (2007) (quoting

Duksa v. Middletown, 173 Conn. 124, 127 (1977)). “Such a duty is imposed on a

N\ .
party insofar as he voluntarily makes disclosure,” and “[a] party who assumes to

- speak must make full and fair disclosure as to the matters about which he
assumes to speak.” Id.

Thus, Plaintiff's negligent misrepresentation dléims can' only survive this
Motion .if he pled facts créafing a duty to disclose the allegedly withheld
information. More specifically, Plaintif‘fvmust have pled that the parties had verbal
or written communications "about subject matters covering the allegedly
undisclosed facts. If not, then Beta Pharma and Don Zhang had no duties to
disclose such facts, and such allegedly undisclosed facts cannot shpport a claiim
of negligent misrepresentation. An analysis of the Complaint reveais that Plaintiff
féiled fo plead that Beta Pharma and Don Zhang had duties of disclosure, or any .
facts suggesting that Beta Pharma and Don Zhang had duties to disclose the

allegedly withheld information.
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.Firs.t, Plaintiff alleges that Beta Pharma witHhe’ld “m at_eria| information
concerning the financial condition of Beta _Pharma andiZheji"a_ng Beta Pharma.” -
Oppo. at 8; Compr., Count 3,1 13(a)-(b); Comp., Count 6, | 14(a)-(b). However,
Plaintiff has pled no facts i'ndicating'.that the purported égréement between
himself and Beta Pharrrla cbnc_:erned Beta 'Pharma"s or ZJBP’s financial coﬁdition
and has not pled that the barfies ever.:had ver~ba‘I '_or,wri‘t'ten communications
about Beta Pharma’s or ZJBP’s financial condition. Thé Agreement (which is
attached to the Complaint) is sirnilarly devoid of ar1y_ informafion regarding Beta
Pharma’s or ZJBP’s finarrcial condition. Thus, APl'aintiff has not pled that Beta
Pharma and-Zhang had duties to disclose information on this subject métter, and
Plaintiff's nondisclosure claim must fail. J

The same logic applies to multiple other nondisclosure allegétions,
including.allegations that Beté Pharma did not disclose: |

o ‘“material infdrrnation concerning the transactions and relationship
between BP and ZBP” (Comp Count 3, § 13(c), Count 6 1 14(c));

. “materlal information concermng transactlons ‘in whlch BP sold or
transferred ZBP shares to others for valuable conslderatlon”‘ (Comp.,
Count 3, 1 13(d), Count 6; 1 14(d));

o “BP's knowbled‘ge that .Z.BP”WOI.JId not p(ermit the ZBP shares transferred to
plaintiff by BI5 to be regrstered in China” (Comp., Count“3, 1 13(e), Count 6,

1 14(e));




|
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» “BP's knowledge that the ZBP board had ordered BP to repurchase ZBP

shav'res from investors at their current fair market value” (Comp., Count 3, q

13(f), Count 6, § 14(H); |

o “BP's knowledge of the nature and extent of the market it made or was
prepared to make for repurchase of ZBP éhares so that investors could

realize gain on their investments in ZBP” (Comp., Count 3, ] 13(g), Count 6,

1 14(g)); and

o “that BP had failed to provide to plaintiff material documentary information
concerning BP and ZBP” (Comp., Count 3, | 13(h), Cbunt 6, 1 14(h)). -

While Plaintiff alleges that Beta Pharma failed to honor the Agreement,
Plaintiff does not plead that the parties had verbal or written communications
about any such subject matters. For example, Plaintiff fails to plead that the
Agreement, or related conversétions, in any way concerned whether the “ZBP
board had ordered BP to repurchase ZBP shares.”

Since Plaintiff. pled no facts regarding the parties havihg verbal or written
communications about such subject matters, Plaintiff has not pled that Beta
Pharma or Don Zhang had duties to make such disclosures. Accordingly,
Plaintiff’s nondisclosure claims fail as a matter of law.

Plaintiff also makes a nondisclosufe claim based on an alleged failure to
inform him that that Defendants “had failed to comply with Federal and
Connecticut securities laws regulating their ability to sell unregistered securities
in Connectic»ut, including C.G.S. Sec. 36b-4 and 36b-16.” Comp., Count 3, | 13(i),

Count 6, q 14(>i). This claim also fails because Plaintiff has not even alleged that
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Beta Pharma or Zhang were aware of the alleged violations 6f securities laws.

See Johnnycake Mountain Assocs., 104 Conn. App.'at 206 (“Liability for negligent

misrepreSentation may be placed on an individual when there has been ‘a failure
to disclose known facts and, in addition thereto, a _requést or an occasion or a
circumstance which imposes a duty to speak’.”) (quoting Duksa, 173 Conn. at
127).

The foregoing analysis likewise bars the nondisclosure component of
Plaintiff’s fraudulent misrepreééntation counts. See Comp., Count 4, J 13, Count
7,1 14. In Duksa, 173 Conn. at 127, the Connecticut Supreme Court explained
that, as with negligent misrepresentation, a fraud~ claim can only be based on
nondisclosure if there was a duty to speak, and such a duty arises when the
parties voluntarily make disclosures or have verbal or written communications
about subject matters. Spegiﬁcally, the Supreme -Cour_t explained that “mere

nondisclosure . . . does not amount to fraud.” Id. (quoting Watertown Savings

Bank v. Mattoon, 78 Conn. 388, 393 (1905)). Instead, “[t]o constitute fraud on that

ground, there must be a failure to disclose known facts ahd, in addition thereto a
request or an occasion or a circumstance which imposes a duty to speak.”'
Duksa, 173 Conn. at 127 (quotations and citations omitted). And “[s]uch a duty is
imposed on a party insofar as he voluntarily makes disclosure. A party who
assumes to speak ‘must make a full and fair disclosure as to the matters about

which he assumes to speak.”” ld. (quoting Franchey v. Hannes, 152 Conn. 372,

379 (1965)). Thus, the analysis of negligent misrepresentation claims baséd on

nondisclosure also applies to fraud claims.
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Paragraph 13 of Counf 4 aﬁd Paragraph 14 of the Count 7 mirror the above
a!legations of nondisclosure in the negligent misrepresentation counts (Cbunté 3
and 6). Because | Conri'ectic'ut courts apply the same analysis to claims of
negligent misrepresentation involving nondisclosure and fraudulent
misrepresentation involving ‘non'disclosur,e, for the reasons already articulated,
all of the nondisclosure allegations in Counts 4 and 6 fail and claims based on
them m'us't be dismissed. -~ |

Plaintiff also now argues that nondisclosures that allegedly were designed

- to “induce plaintiff to enter into a business relationship with Beta Pharma” form

part 6f his breach of fiduciary duty claims (Counts 5 and 8). Oppo. at 20, 23. He
alleges that these nondisclosures occurred before the parties entered into the
Agreement. ld. at 21, 24. But this argument is inconsistent with the Complaint.
First, in Counts 5§ and 8, Plainiiff did not allege that any of the acts that allegedly
breached fiduciary duties to Plaintiff were inducémenté. Second, Plaintiff failed
fo allege any fiduciary relatidnship between Plaihtiff and either of Defendants that
pre-dated the Agreement, as would be necessary to support a claim that

Defenrdants breached fiduciary duties to him before the Agl_'eerhent existed.! See
/

-Supp. Memo. at 14 (r'equirement for alleging a fiduciary relationship). Thus, he

failed to allege any possible basis for a fiduciary duty based on nondisclosure.

Ve

' Beyond the fact that the Ag_réement gave rise to no fiduciary relationship, It is

~impossible to conceive how Defendants could have had fiduciary relationships

with Plaintiff before allegedly entering into the Agreement.



Case 3:14-cv-01790-VLB Document 44 Filed 02/18/15 Page 9 of 15

Because Plaintiff’s tort claims all rest on these alleged ‘noAndiscIosures and
on alleged affirm_ative misrepresentations that depend on the same factual
allegations as the alleged breaches of contract, all of Plaintiff's tort claims must
be dismissed.

C. Plaintiff’s Request for Punitive Damages Has No Basis and Does Not
Save Plaintiff’s Claims from Dismissal Under the ELD

Plaintiff also argues ‘that the' ELD does not bar his fraudulent
misrepresentation' and breach of fiduciary duty counts because they seek

punitive damages. See, e.g., Oppo. at 16. This argument fails for two reasons.

First, “[pJunitive damages are not a cause of action.” SRSNE Site Gp. V.

~ Advanced Coatings;Co., 2014 WL 671317, *2 (D. Conn. Feb. 21, 2014). “[A] claim

for punitive damages is a not a separate count inasmuch as it is a

remedy.” Supreme Industries, Inc. v. Tovg)n of Bloomfield, 2007 WL 901805, *26

' (Conn.' Super. Ct. Mar. 8, 2007). In the absence of a statutory claim (as here),

punitive’ damages are a\)ailable only as a remedy for a claim under which the

plaintiff pleads and proves a right to recover compensatory or nominal

damages. Associated Inv. Co. Ltd. P’ship v. Williams Assocs. 1V, 230 Conn. 148,
161 n. 16 (1994).

Since Plaintiff’s tort claims fail, there is no basis for awarding punitive
damages Further, tort elaims cannot be insulated from the ELD simply by

requesting punitive damages ‘See, e.q., Wells Farqo Bank, NA V. Flfth Third

Bank, 931 F.Supp.2d 834, 842 (S.D. Ohio 2013) (“Wells Fargo argues that its gross

- negligence claim is not barred by the economic loss rule because it seeks

punitive damages under that claim in addition to. actual damages .. . . Because
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Wells Fargo has failed to establish that its breach Qf contract claim is
accompanied 'by an independent tort, it may not recover punitive damages, and
its gross negligence claim is barred by the economic loss rule.”). Otherwise,
demands for punitive damages would eviscerate the ELD and resulit in duplicative

contract and tort claims.

Plaintiff mis-cites Wiygul v. Thomas, 2014 WL 3397720, *7 (Conn. Super. Ct.
June 3, 2014) for the_ notion that a demand for punitive damages insulates a tort
claim from the ELD. In Wiygul, the Court held that the ELD did not apply because
the plaintiff claimed “damages to property other than the goods sold,” so the tort
claims were separate from the contract claims. |d. Here, Plaintiff's tort claims
rely on the same factual allegations as his contract claims. Also, the Wiyqul
court linked the punitive damages to a statutory claim, which.is not applicable
here. Id.

Second, the Complaint pleads no facts sufficient to establish a “willful
violation,” which is a prerequisite to any award of bunitive damages in a common

law claim. See, e.g., Markey v. Santandelo, 195 Conn. 76, 77 (1985). The demand

for punitive damages must thus be stricken. Conn. Prac. Book § 10-39; Pamela B.
v. Ment, 244 Conn. 296, 325 (1998).

Il Plaintiff Failed to Plead Fraud With Parti'cularitv

Plaintiff also disputes that he failed to plead his fraud claims (Counts 4 and
7) with the particularity required by Federal Rule of Civil Procedure 9(b). Oppo. at
25-30. Despite his arguments, the necessary factual allegatidné are simply not

present in the Complaint.

10
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First, as Defendants explaiﬁed, in the Memorandum in Support, Plaintiff has
not alleged where and when the supposedly fraudulent stafements were made.
Supp. Memo. at 14. In response, Plaintiff assértsl that some statements were
made in writing on March 26, 2010, citing a paragraph of the Complaint that
alleges promises that were _.ma_de in the Agreement _itself. Oppo. at 28; Comp., -
Count 4, §11. But by pointing to promises made in th(aT Agreemeht, Plaintiff
merely underscores the point that these claims afe barred byv "the ELD. He also
asserts that one could infer from the Complaint that some non-written
misrepresentations were made around March 26, 2010. Oppo. at 8. But that is
merelybén inference, not a specific allegation of where and when the statements
were made. Rule Q(b) requires specific factual aIIega{tions of time and place.

Acito v. IMCERA Gp., Inc., 47 F.3d 47, 51 (2d Cir. 1995).

Second, Plaintiff’s allegations of intent to dgfraud are mere conclusions,
lacking specific factual allegations. Supp. Memo. at 14. Plaintiff argues that the
Complaint alleges that Defenaants made false, fraudulent statements. Oppo. at
26-30. Bﬁt the Complaint_l mérely alleges conclusorily that the stateménts- in

question were false a,n‘d known to be false by Defendants. It pleads no facts

: (beyond Plaintiff's bare assertion) to show that Defendants knew that their

statements were false. Counts 4 -and 7 allege neither facts to show that
- N ‘
Defendants had both motive and opportunity to commit fraud, nor facts that

constitute strong circumstantial evidence of conscious misbehavior or

recklessness. See Etemitv Global Master Fund Ltd. v. Morgan Guaranty Trust Co.

11
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of N.Y., 375 F.3d 168, 187 (2d Cir. 2004) (allegations of such specific facts are
required under Rule 9(b)). For these reasons, those counts must be dismissed.

1. Plaintiff Failed to Allege a Fiduciary Relationship

Defendants have explained that Counts 5 and 8 (for breach of fiduciary
duty) fail because they do not allege a fiduciary relationship between Plaintiff and
either Beta Pharma or Zhang. Supp. Memo. at 14-20. Plaintiff now argues that he
has alleged four fiduciary relationships. Oppo.. at 30-36. However, the Cbmplaint
does not allege a legally cognizable fiduciary relationship under any of those' four
headings.

First, Plaintiff asserts that Counts 5 and 8 plead that Beta Pharma and
Zhang were partners with Plaintiff in “the Beta Pharma Canada venture.” Oppo.
{at 31-32. However, as Defendants explained in the Memorahdum in Support,
partner status gives rise to a fiduciary relationship only if the parties are partners
in a formal partnership, i.e., a business entity organized as a partnership under
Conn. Gen. Stat. § 34-300, et seq. Supp. Memo. at 14-16. Plaintiff specifically
alleged that Beta Pharma Canada (“BPC”) i§_ a closely held corporation, not a
partnership. Gomp., Count 8, § 14(b). Because he does not allege the formation
of any other formal partnership between himself and Beta Pharma or Zhang, this
argument fails. Plaintiff how argues that a formal partnership need not be
registered or have a written partnership agreement. Oppd. at 32. But Plaintiff’s
Complaint does not allege that BPC was a formal partnership, or that any other
formal partnership was created, whether by registration, written agreemént, or

otherwise.

12
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Second, PIaiﬁtiff asserts that Zhang was a fellow officer, director and
stockholder in BPC. Oppo. at 32-33. The Memorandum in Support explained that
Plaintiff has not made the factual allegations necessary to plead a fiduciary
relati_onship on that basis. Supp. Memo. at 18-19. It is not necessary to repeat
that explanation here, except to reiterate that the Eighth Count not 6n|y fails to
rhake the necessary factual allegations regarding Zhang’s role in BPC or control

over it, but fails to allege a single action that Zhang took as a director, officer or

~ shareholder of BPC, alleging only actions that he took as an officer of Beta

Pharma.

Third, Plaintiff asserts that Defendants had a “uniquely dominant position
over pIaiﬁtiff given their relatioﬁships to ZBP, ité stock, and its forthcoming initial
public offering.” Oppo. at 34. However, F;Iaintiﬁ alleges against each defendant
only a relationship that Connecticut law specifically excludes as a possible
fiduciary relationship. Plaintiff’'s specific factual allegation about Zhang is that he
“was Vice President of ZBP and one o‘f its directors.” Id. However, Plaintiff has
not alleged the “extraordinary circumstances” necessary to pierce the veil and
make a breach of fiduciary duty claim against an individual officer or director of
ZJBP. See Supp. Memo. at 19-20.

Plaintiff’s specific factual allegation about Beta Pharma is that “it has a

substantial ownership interest in ZBP.” Oppo. at 34. Thus, he seeks to state a

- claim against Beta Pharma as a fellow shareholder in ZJBP. But a claim based on

shareholder status can only be alleged against a majority shareholder. Yanow v.

Teal Indus., Inc., 178 Conn. 262, 283 (1979). Plaintiff alleges that Beta Pharma had

13
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only a 45% interest in ZJBP. Comp., First Count {7. Further, a claim based on
shareholder status can only be based on an allegation, lacking here, of corporate

acts that injure the value of the corporation. Cox v. Reye's-D’Arcv, 2014 WL

4413788, *2 (Conn. Super. Ct. Aug. 13, 2014). The argument that Zhang and Beta -
Pharma were in a “uniquely dominant position” relative to him does not justify
ignoring Connecticut case law that limits the set'of relationships between a
shafeho!der and other shareholders, officers of directors that may be defined as
fiduciary relationships.? |

Finaily, PIainﬁff argues that hel has alleged that Defendants “acted aé
agents of plaintiff with regard to purchase of ZJBP stock and participation in its
initial public offering.” Oppo. at 35. But his Complaint fajls to allege any of the
elements of a princibal-agent relationship: “(1) a manifestation by the principal
that the agent will aét for him; (2) acceptance by the agent of the undertaking; and
(3) an uhderstanding between the parties _that the principal yvill be in control of

the undertaking.” LeBlanc v. New England Raceway, LLC, 1'i6 Conn. App. 267,

~ 274-75 (20089). Cou‘n_ts 5 and 8 do not allege any facts to support any of those
elements. For example, at no point does Plaintiff allege that he made any

manifestation that Defendants would act for him as his agent, such as an

2 This case differs from WEB Mgmt. LLC v. Arrowood Indem. Co., 2008 WL

619310 (D. Conn. Mar. 5, 2008), on which Plaintiff relies, Oppo. at 33-34, because
WEB did not involve the specific rules th.at govern the creation of fiduciary

relationships between shareholders, officers and directors of a corporation.

14
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instruction to Defendants to act on his behalf. In the absence of an allegation of a

legally cognizable fiduciary relationship, Counts 5 and 8 must be dismissed.

DEFENDANTS BETA PHARMA, INC. AND
DON ZHANG,

By:__Isl
Michael G. Caldwell (ct26561)
LeClairRyan, A Professional Corporation
545 Long Wharf Drive, Ninth Floor
New Haven, Connecticut 06511
Telephone: (203) 672-1636
Facsimile: (203) 672-1656
Email michael.caldwell@leclairryan.com

CERTIFICATE OF SERVICE

l héreby certify that on February 18, 2015 a copy of the foregoing was filed
electronically and served by mail on anyone unable to accept electronic filing.
Notice of this filing will be sent by e-mail to all parties by operation of the Céurt’_s
electronic filing system or by mail to anyone unable to accept electronic filing as
indicated on the Notice of Electronic Filing. Parties may access this filing

through the Court’s CM/ECF System.

Isl]
Michael G. Caldwell (ct 26561)
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