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 D. N. UWY-CV14-6025333-S  : SUPERIOR COURT/CLD 
   
ROBIN SHERWOOD, ET AL  : J.D. OF WATERBURY   
    
V.      : AT WATERBURY 
 
STAMFORD HOSPITAL   : NOVEMBER 17, 2016 
 

SECOND SUPPLEMENTAL OBJECTION TO STAMFORD HOSPITAL’S 
MOTION FOR SUMMARY JUDGMENT 

 
      The Plaintiffs hereby provide additional authority in opposition to the Defendant 

Stamford Hospital’s Motion for Summary Judgment dated September 30, 2016.  Defendants may 

try to argue that Ms. Sherwood knew or should have known that the mesh implanted into her was 

defective as a result of Ms. Sherwood’s suspicions or awareness that she was having problems 

related to the mesh. Ms. Sherwood is not a medical doctor, is not trained in medicine, surgery, 

obstetrics, gynecology, urogynecology or polymer science. In fact, Dr. Hines, the expert 

urogynecologist who implanted the mesh into Ms. Sherwood testified in 2014 that he did not 

suspect that the polypropylene mesh was defective: 

22   Q    Did you ever have any suspicion that the 

23   mesh itself might be a defective product? 

. . .  

2    THE WITNESS: No. 

4    Q    And, sitting here right now, do you have 

5    any suspicion that the mesh might be a defective 

6    product? 

. . .  

9    THE WITNESS: No. 
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Deposition, Dr. Brian Hines, March 25, 2014, 30:22-31:9 attached hereto (Objections to form 

omitted). 

 In addition, Dr. Richard Bercik, Plaintiffs’ expert urogynecologist recently testified as 

follows:  

20    Q When did you start to think that the mesh 

21    was defective? 

22    A It was really, I think, my involvement in 

23    looking much more carefully at mesh construction, 

24    being asked to give opinion with regard to some of 

25    the vaginal mesh litigation, which probably started 

1      around the end of 2013/2014 and it was then when I 

2      really started looking at properties of mesh 

3      material and the different mesh materials and how 

4      they respond and how they act. 

5      So, I really started thinking about something 

6      being defective -- and not being an expert in that 

7      sort of thing -- somewhere in that process, you 

8      know, 2014 -- '13, '14, '15. 

Dep. Richard Bercik, Nov. 4, 2016 52:20-53:8. See attached. 

 If the experts in the field who were educated on, trained on and were using the mesh 

implanted into Ms. Sherwood were unaware of the defective and dangerous nature of the mesh 

until the 2014-2015 date range, it cannot be held as a matter of law that a lay person knew or 
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should have known this information at any time before that. At best this is a question of fact for 

the jury. 

 Therefore, the Defendant’s motion should be denied. 

THE PLAINTIFFS, 
 
   
                        
BY:__Jacqueline E. Fusco 

            Brenden P. Leydon 
            Jacqueline E. Fusco 
            Tooher Wocl & Leydon LLC 
            80 Fourth Street 

      Stamford, CT 06905 
            (203) 324-6164 
                      Juris No. 106151 
 
 
 
 
 
     CERTIFICATION 
 
 This is to certify that a copy of the foregoing was Emailed this date, to all counsel of 
record. 
 
Eric J. Stockman, Esq. 
estockman@npmlaw.com  
Simon I. Allentuch, Esq.  
sallentuch@npmlaw.com 
Neubert Pepe & Monteith, PC 
195 Church Street 
13th Floor 
New Haven, CT 06510 
Counsel for Defendant Stamford Health 
System Inc. d/b/a Stamford Hospital 
 
 
    

/s/ Jacqueline E. Fusco 
             Jacqueline E. Fusco 
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mailto:sallentuch@npmlaw.com
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·1· ·that the government was sort of slow to get onboard.

·2· ·I think that -- I don't remember when it was, what

·3· ·month it was, but I remember feeling, you know what,

·4· ·not only have I known these things, but I've

·5· ·actually been -- my practice has evolved, and I've

·6· ·been counselling patients based on these things

·7· ·before the FDA released their -- their statements.

·8· · · · Q· · Did it concern you that the FDA was

·9· ·looking into this product as something that had

10· ·problems?

11· · · · · · ·MR. SCHACK:· Object to the form.

12· · · · · · ·MS. CILANO:· Object to the form as well.

13· · · · · · ·THE WITNESS:· I was concerned about

14· · · · certain issues with the use of vaginal mesh,

15· · · · not based upon what the FDA said, but based

16· · · · upon my experiences.

17· ·BY MR. LEYDON:

18· · · · Q· · What experiences were those?

19· · · · A· · An experience like what occurred with

20· ·Ms. Farrell, experiences of -- of seeing mesh

21· ·exposure, mesh erosion.

22· · · · Q· · Did you ever have any suspicion that the

23· ·mesh itself might be a defective product?

24· · · · · · ·MS. MAIMBOURG:· Objection as to form.

25· · · · · · ·MS. CILANO:· Object to the form.



·1· · · · · · ·MR. SCHACK:· The same objection.

·2· · · · · · ·THE WITNESS:· No.

·3· ·BY MR. LEYDON:

·4· · · · Q· · And, sitting here right now, do you have

·5· ·any suspicion that the mesh might be a defective

·6· ·product?

·7· · · · · · ·MR. SCHACK:· Objection.

·8· · · · · · ·MS. CILANO:· Object to the form.

·9· · · · · · ·THE WITNESS:· No.

10· ·BY MR. LEYDON:

11· · · · Q· · Given those answers, you, obviously,

12· ·never communicated to Mary Beth Farrell that there

13· ·might be a defect in the mesh, correct?

14· · · · A· · Communicate that there might have been a

15· ·defect?

16· · · · Q· · Correct.

17· · · · A· · No.

18· · · · Q· · Would it be fair to say, from your

19· ·perspective, Mary Beth Farrell was never presented

20· ·any information to cause her to believe that this

21· ·mesh product was defective?

22· · · · · · ·MS. CILANO:· By whom?

23· ·BY MR. LEYDON:

24· · · · Q· · By any knowledge you have -- do you have

25· ·any knowledge of when Mary Beth Farrell was



·1· ·presented information that should have caused her to

·2· ·believe that this mesh was defective?

·3· · · · · · ·MR. ALLENTUCH:· Objection.

·4· · · · · · ·THE WITNESS:· I don't believe that the

·5· · · · mesh that was implanted in Mary Beth Farrell

·6· · · · was defective.

·7· ·BY MR. LEYDON:

·8· · · · Q· · So then you certainly would not contend

·9· ·that Mary Beth Farrell should have known at any

10· ·point in time that the mesh was defective, correct?

11· · · · · · ·MS. CILANO:· Object to the form.

12· · · · · · ·MR. ALLENTUCH:· Objection.

13· · · · · · ·THE WITNESS:· I think I've said that I

14· · · · don't believe that the mesh that was implanted

15· · · · in Mary Beth Farrell was defective.

16· ·BY MR. LEYDON:

17· · · · Q· · As a result of that, and your prior

18· ·testimony, therefore, you certainly could not

19· ·contend that Mary Beth Farrell should have known

20· ·that the mesh was defective, correct?

21· · · · · · ·MR. ALLENTUCH:· Objection.

22· · · · · · ·MS. CILANO:· Object to the form.

23· · · · · · ·THE WITNESS:· Correct.

24· ·BY MR. LEYDON:

25· · · · Q· · Do you have any recollection of the



·1

·2

·3· · · · · · · · ·I, BRIAN J. HINES, M.D., have read the

·4· ·foregoing pages, and find the answers to the questions

·5· ·therein contained to be true and correct, with the exception

·6· ·of changes, if any, as may be noted on the Correction Page.

·7

·8

·9· · · · · · · · · · · · · · · · ·______________________________
· · ·________________________
10· ·Dated· · · · · · · · · · · · ·BRIAN J. HINES, M.D.

11

12· · · · · · · · ·Subscribed and sworn to before me this____day

13· ·of_______________, 2014.

14

15

16

17

18

19· · · · · · · · · · · · · · · · · · ·________________________
· · · · · · · · · · · · · · · · · · · · Notary Public
20

21· ·My Commission Expires:

22

23

24

25



·1· ·STATE OF CONNECTICUT· )

·2· · · · · · · · · · · · ·)· SS:· DANBURY
· · ·COUNTY OF FAIRFIELD· ·)
·3· · · · · I, Deborah R. Pomponio, a Registered Merit Reporter

·4· ·and Notary Public within and for the State of Connecticut,

·5· ·do hereby certify that the within deposition of BRIAN J.

·6· ·HINES, M.D. was held before me on the 25th day of March,

·7· ·2014.

·8· · · · · I further certify that the witness was first sworn by

·9· ·me to tell the truth, the whole truth and nothing but the

10· ·truth, and was examined by counsel, and his testimony was

11· ·recorded stenographically by me, it was reduced to

12· ·typewriting under my supervision, and I hereby submit that

13· ·the within contents of said deposition are true and accurate

14· ·to the best of my ability.

15· · · · · I further certify that I am not a relative of nor an

16· ·attorney for any of the parties connected with the aforesaid

17· ·examination, nor otherwise interested in the testimony of

18· ·the witness.

19· · · · · Dated at Danbury, Connecticut, the 27th day of March,

20· ·2014.

21

22· · · · · · · · · · · · · · · ·___________________________
· · · · · · · · · · · · · · · · ·Deborah R. Pomponio, RMR
23· · · · · · · · · · · · · · · · · · ·Notary Public
· · · · · · · · · · · · · · · · ·CT License No. 79
24

25· ·(My Commission expires January 31, 2015.)
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1 complications in your patients?

2      A    I did make one report and I also made a

3 MAUDE database entry for one of my patients.

4      Q    And do you recall when that was?

5      A    I don't.

6      Q    Was that toward the 2008 timeframe or was

7 it toward the earlier timeframe of 2005-ish?

8      A    I don't recall.

9      Q    All right.  And you made those reports --

10 strike that.

11           MR. STOCKMAN:  Off the record.

12                     (Whereupon, a brief discussion

13                     was held off the record.)

14           MR. STOCKMAN:  Back on the record.

15 BY MR. STOCKMAN:

16      Q    You made that MAUDE database entry for a

17 complication not because you thought the mesh was

18 defective at that point in time, correct?

19      A    Correct.

20      Q    When did you start to think that the mesh

21 was defective?

22      A    It was really, I think, my involvement in

23 looking much more carefully at mesh construction,

24 being asked to give opinion with regard to some of

25 the vaginal mesh litigation, which probably started
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1 around the end of 2013/2014 and it was then when I

2 really started looking at properties of mesh

3 material and the different mesh materials and how

4 they respond and how they act.

5      So, I really started thinking about something

6 being defective -- and not being an expert in that

7 sort of thing -- somewhere in that process, you

8 know, 2014 -- '13, '14, '15.

9      Q    Is it your opinion that all mesh is

10 inherently defective?

11      A    No, no, that is not my opinion.

12      Q    Okay.

13      A    I think there is a difference based upon

14 the characteristics and specifications of the

15 material.

16      Q    You still use mesh today?

17      A    Yes, sir.

18      Q    Just a different brand?

19      A    Yes, I use a different -- a

20 lighter-weight, larger pore mesh that has different

21 response under load.

22      Q    You use the Elevate, right?

23      A    I did.

24      Q    I take it you stopped using the Elevate?

25      A    I stopped using Elevate, you know, most
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