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I. INTRODUCTION

Plaintiff William A. Lomas ("Lomas") submits this Reply Memorandum in further

support of his Motion for Appointment of Commission and for Leave to Take Deposition in New

York of David Lagasse, Esq. ("Attorney Lagasse") (Dkt. No. 183.00). Lomas' motion should be

granted because:

o The attorney-client privilege does not prevent Lomas from securing evidence

related to communications between defendant, Partner Wealth Management,

LLC ("PWM"), and its lawyer during the period that Lomas was an owner and

member of PWM. These communications, some of which Lomas was a party to,

are material to the issues in this case and Lomas is entitled to develop that

evidence in order to present his claims at trial'l

' At page 2 of Defendants/Counterclaim Plaintifß' Opposition to Lomas' Motion for the

Appointment of a Commission and For Leave to Take the Deposition in New York of David

Lagasse, Esq. (Dkt. No. 190.00), Defendants attempt to belittle Lomas' claims. The merits of
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o To the extent the attorney-client privilege would have prevented the sought-after

discovery, it has been waived through several communications between Attorney

Lagasse and Lomas concerning the subject matter of Attorney Lagasse's

representation of PWM and through defendants' selective disclosure of

communications related to that representation.

o Defendants have not identified any prior discovery that would be unnecessarily

duplicated by a deposition of Attorney Lagasse.

r A deposition of Attorney Lagasse will affect neither the trial date nor the ability

of the parties to prepare for trial. As set forth in the recently filed Joint Motion

for Continuance of Trial, Status Conference, and entry of Scheduling Order (Dkt.

No. 191.00) the pleadings are not closed, considerable discovery remains

(including disclosures and discovery of expert witnesses) and the case is not trial

ready.

il. RELEVANT FACTU AL BACKGROUND

Lomas was a founder and 25o/o member of PV/M until his withdrawal, noticed on

October 13,2014, became effective on January 14,2015. Amended Complaint ("4C") at T l.

Following his withdrawal Lomas was entitled to a payout of $4,159,791.25, representing his

25Yo interest in PV/M, plus interest at 60/o if the remaining three members (the individual

defendants) decided to pay their obligation over time. AC at llfl 23, 24, 28. But following

Lomas' claims will be determined attrial. In the meantime it is sufficient for the Court to know

that Defendants elected to stipulate to a prejudgment remedy on those claims - including

substantial payments directly to Lomas * rather than contest them at an evidentiary hearing.
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Lomas' notice of withdrawal the individual defendants took steps specifically designed to avoid

their obligations to him and to deprive him of his payout. AC at u 33.

The story of what happened is told by defendants themselves. E-mails between

defendant Burns, PV/M's Chief Financial Officer, Jeff Fuhrman ("Fuhrman"), and the other

individual defendants reveal a carefully developed "strategy" to avoid and negate the payout

required under the terms of the Partner Wealth Management LLC Limited Liability Company

Agreement dated November 30,2009 (the"2009 Agreement"), AC atl34.

In an email on October 19,2014, Fuhrman tried to keep the defendants honest. He wrote:

The options on Lomas are as follows:

l) As per the Partnership Agreement, pay him the estimated $4.25MM plus interest
over five years with the first installment coming in around next June.

2) Pay a reduced amount in a lump-sum in January with the interest going to either a

bank or Focus and not Lomas.

t< tf ,1.

3) Attempt to negotiate a lower price by fighting him on the terms of the Agreement.
Never mind that there is virtually no legal basis for such a position, this will make the

transition of clients/cash flow all the more challenging.

t{<*

By fighting your partner/adversary on a standing six-year agreement you're also

creating an incredible moral hazard. Specifically, why would anyone buy into a

partnership that has the potential to be renegotiated every time it doesn't suit your
personal interest?

This is simple.

AC at fl 35. V/hen defendant Burns engaged in revisionism, claiming that changes he proposed

to negate the payout were previously agreed to, Fuhrman corrected him:

The frustration with the Partnership Agreement was with the

current compensation. We fixed that. Hard to argue Bill would
have agreed to adversely impact his valuation. If all you needed

J
MEI 23548777v.1



was three of the four partners to agree to make such a change, then

why did it have to wait until the eve of his sale to do so?

AC at T1[36-37.

But motivated by greed, Burns and the other defendants plowed ahead with their plan.

On November 21,2014, Burns wrote:

I simply can't take on 4 million plus in debt and continue to make

significantly less than I would at any brokerage firm. I don't have

grandchildren and a happy home so I don't have the luxury of
family vacations and trips and time off which is my choice' I plan

on killing it the next five years and continuing this break neck pace

to get rich. I won't be able to if I do this deal.

The next day, Loftus wrote

The issue. . .. And none of us realized this at the time . . . Is that we

have to buy Bill out with after tax dollars. Believe me, I've
worked the math out., [sic] the deal that he's looking for (l
acknowledge that we have a contract and I really want to honor it
ALTHOUGH to be fair it was done at the 11 Th hour)) is a bad

one for all ofus.

AC at fl 39. Thus, Defendants put their self-interests ahead of their contractual and fiduciary

obligation to their fellow founding member. And they used the "amendment" provision in the

2009 Agreement as a pretext to do so.

Despite what their e-mails reveal, defendants claim in this litigation that:

o The valuation provision of the 2009 Agreement was never intended to repurchase

the interests of a founding member;

o The valuation provision in the 2009 Agreement was unworkable;

o The need to change valuation was long known; and

4
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r The decision to change valuation was agreed upon long before Lomas'

resignation.

Attorney Lagasse was retained by the members of PWM in December 2013. His charge

was to "represent Partner Wealth Management in connection with developing a partnership

compensation plan2 and other, future matters that you may request and which we agree to

accept." See Engagement Letter attached as Exh. A. It is clear that Attorney Lagasse prepared

changes to the compensation plan at PV/M, and that the 2009 Agreement was amended to reflect

these changes as of May 1,2014. It is also clear that on December 18, 2014, more than two

months after Lomas tendered his resignation, Attorney Lagasse met with the members, including

Lomas, to present further changes to the 2009 Agreement, including changes to how a member's

equity would be valued. But what happened between the May I amendment and the December

l8 meeting is unclear and disputed. Further, it is unclear (i) why Attorney Lagasse was asked to

dg lurther work related to member's equity, (ii) when he was asked to do it, and (iii) what he was

told about the circumstances. These questions go to the very heart of defendants' position in this

lawsuit. It is absolutely disputed by Lomas that Attorney Lagasse's work was previously agreed

to and planned by the members, as they now claim. Attorney Lagasse has relevant evidence

regarding these questions. Lomas, who was included in at least some of the discussions with

Attorney Lagasse, is entitled to uncover, understand and present this evidence.

Lomas now seeks to depose Attorney Lagasse to discover, inter alia, relevant information

concerning the following:

2 Co-pensation was intended to pay the members for their contributions as employees of PWM

during the course of the year. This is distinct from valuation of equity, which is a measure of
their percentage interests as member/owners of PWM'
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o His understanding of the scope of services he was to provide and when and how

that scope changed or expanded

o Vy'hen he was first asked to consider member's equity and changes to how it

would be valued

o When he was first directed to prepare an amended limited liability company

agreement reflecting a change in how a member's equity would be valued

¡ Who directed him and his understanding as to why

o What he was told about the need for him to do the work and whether there was

any urgency

o The number of conversations and meetings he had with the members of PWM

o What occurred at the December 18,2014 meeting and thereafter resulting in a

new limited liability company agreement effective January 7,2015 (the "2015

Agreement")

None of the foregoing information is immunized from discovery by Lomas. Lomas was

a member and owner of Attorney Lagasse's client. To the extent the work performed by

Attorney Lagasse was for the benefit of PWM it was for the purported benefit of PV/M's

members, including Lomas. Defendants cannot have it both ways - they cannot claim that

Lomas was a member right up until the effective date of his resignation on January 14,2015 and

at the same time claim that information concerning Attorney Lagasse's representation of PWM

during that period is unavailable to Lomas because it is privileged.

6
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III. ARGUMENT

A. The Information Sought By Lomas Is Highly Relevant and Not Immunized
From Discovery By Him.

By seeking to depose Attorney Lagasse, Lomas is not infringing upon Defendant's

attorney-client privilege because Lomas was a member of the client in the attorney-client

relationship. Further, Lomas seeks primarily to discover facts concerning what Attorney Lagasse

was asked to do and when he was asked to do it, not what advice he gave.

The attorney-client privilege protects the confidential giving of professional advice by an

attorney acting in the capacity of legal advisor to those who can act on it. PSE Consulting v.

Frank Mercede and Sons, \nc.,267 Conn. 279,329 (2004). While the existence of the privilege

encourages the candor that is necessary for effective legal advice, the exercise of the privilege

tends to prevent a full disclosure of the truth in court. Id. at 330. For this reason, the privilege is

strictly construed. Id It is also for this reason that not every communication between client and

attorney is protected by the attorney-client privilege. Id. "A communication from attorney to

client solely regarding a matter of fact would not ordinarily be privileged, unless it was shown to

be inextricably linked to the giving of legal advice." Id.; see also Carrier Corp. v. Home Ins.

Co., No. 35 23 83,lg92 WL 139778, at *4 (Conn. Super. Ct. Jun. 12,1992) ("the attorney-client

privilege does not protect documents or communications that can be characterized as conveying

purely technical or business information, nor does the privilege protect against the disclosure of

the facts communicated.").3 Defendants bear the burden of proving each element of the

privilege, a bar which they have not met.

3 All un.eported decisions are attached as Exhibit B in the order they are cited.
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Lomas seeks to depose Attorney Lagasse to obtain factual information regarding the

amendment to the 2009 Agreement. Such information includes when Attorney Lagasse was first

retained by defendants for the purpose of drafting the amendment; the scope of his retention;

what occurred at the meeting held on December 18,2014 where Lomas was present, including

his recollection of any statements made by defendants or Lomas; the content of the notes he took

during that meeting; his knowledge as to whether the amendment to the Agreement would

materially alter and/or limit the buyout obligation owed to Lomas; and other facts surrounding

his involvement in the amendment that are relevant to Lomas' claims and defenses and which are

reasonably calculated to the lead to the discovery of admissible evidence.

Lomas is "the client" in the attorney-client relationship claimed by defendants. As a

member of PV/M, he is entitled to production of information and documents that he would have

had access to during his tenure at PWM and which were originally created during his time as a

rnembgr and officer of PV/M. Defendants argue that "Courts routinely hold that the attorney-

client privilege belongs to the limited liability corporation, not to minority members and

certainly not to former members such as Plaintiff." See p.6. But they fail to acknowledge a very

strong line of cases, including a Connecticut case, that embrace the joint client exception for

corporations and hold that a party,like Lomas, is entitled to otherwise privileged documents.

See Haruis v. l(ells, 8-89-391 (WWE), 8-89-482 (WV/E), 1990 V/L 150445,at*3-4 (D' Conn.

1990) (holding that because the corporation's directors were entrusted with the responsibility of

managing the corporation, they hold the attorney-client privilege and therefore cannot assert the

privilege against each other); Gottlieb v. LI/iles, 143 F.R.D. 241,247 (D. Colo. 1992) (former

director and CEO who sued the corporation, had the right to access documents withheld on the

8
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basis of the attorney-client privilege that had been created while he was a director and officer at

the corporation because he was "squarely within the class of persons who could receive

communications" from the corporation's counsel); Kirby v. Kirby,1987 V/L 74862, at *7 (Del'

Ch. 19S7) (holding that directors of a closely held corporation, collectively, were the client and

that joint clients may not assert the attorney-client privilege against one another); Glidden Co. v'

Jandernoa, 173 F.R.D . 459, 473-74 (V/.D. Mich. 1997) (directors have a right to access attorney

communications relating to the time that they served as directors); Inter-Fluve v. Montana

Eighteenth Judicial Dist. Court, 327 Mont. 14, ll2 P.3d 258, 264 (2005) (closely-held

corporation and directors were joint clients because a corporation can act only through its agent;

therefore the corporation cannot assert the attorney-client privilege against its joint client

directors); Rush v. Sunrise Sr. Living, \nc.,2008 WL 1926766, No. CL-07 -1132, at p. 4 (Va. Cir.

Ct. 2008) ("find[ing] that the public policy of furthering fthe corporation's] full and frank

communication with its in-house and outside counsel [was] outweighed by fplaintiff s] right of

access to documents which he received or reviewed, authored or reasonably had access to as

CFO during his tenure" because "a narrow application of the attorney-client privilege is required

by law...").

The attorney-client privilege does not prevent a deposition of Attorney Lagasse. Lomas

is not a third-party attempting to pierce the attorney-client veil. He was a member/owner of the

client and, thus, a joint client who was part of that relationship. This is evidenced by his

participation in a meeting and communications with Attorney Lagasse concerning the subject

matter that is in dispute in this lawsuit. Three (3) emails concerning the subject matter of this

dispute are attached as Exhibit C. They confirm that Lomas was involved in attorney-client

9
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communications as a client under the joint client exception to the attorney-client privilege, In

fact, in one of those e-mails, defendant Loftus specifically ensured that Lomas received Attorney

Lagasse's contact information so that Lomas could communicate directly with Attorney Lagasse.

See Exhibit C, PWM_0001921. Further, there is no dispute that Lomas was at the December 18,

2014 meeting where Attorney Lagasse first presented a draft of the 2015 Agreement to the

members for their consideration. Thus, Lomas was within the class of individuals intended to

benefit from Attorney Lagasse's representation. Far from excluding him, the attorney-client

privilege actually includes him. For this reason alone, Lomas' motion should be granted.

B. Even If The Privilege Excludes Lomas,It Has Now Been \ilaived by
Defendants' Selective Production Of Communications \ryith Attorney
Lagasse.

Assuming, arguendo, that the attorney-client privilege and/or work product doctrine

applies to the information Lomas seeks, courts routinely hold that voluntary disclosure of once-

privileged communications constitutes a waiver of the privilege. o'Because the attorney-client

privilege inhibits the truth-finding process, it has been narrowly construed... and courts have

been vigilant to prevent litigants from converting the privilege into a tool for selective

disclosure." Kowalonekv. Bryant Lane,.Inc., No. CY-96-0324942-5,2000 WL 486961, at *5

(Conn. Super. Ct, April 1 1, 2000) (internal citations omitted).

Defendants should not be permitted to cheny-pick among the relevant communications,

waiving the privilege for some and asserting it for others. Nor should they be permitted to

invoke the privilege where confidentiality has already been compromised for their own benefit.

"A client cannot waive the privilege in circumstances where disclosure might be beneficial while

MEI 23548777v.l
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maintaining it in other circumstances where nondisclosure would be beneficial." Id. (intetnal

citations omitted).

Here, Defendants have chosen to produce at least five (5) e-mails constituting

communications between Attorney Lagasse and Defendants related to Lomas and the 2009

Amendment. See emails attached at Exhibit D. They include communications between

defendants and counsel that Lomas was not privy to during his tenure at PV/M, and even include

an email between Attorney Lagasse and Jeff Fuhrman dated July 17, 201,5 - after Lomas

commenced this litigation. By producing a random subset of emails during the period Attorney

Lagasse was retained to draft and execute the amendment to the 2009 Agreement, Defendants

have revealed only a portion of the story - presumably, the portion that is most beneficial to

them. Lomas is entitled to inquire about the whole story - including the parts which may benefit

him and/or refute Defendants' recent narrative.

Accordingly, this Court should grant Lomas' request to depose Attorney Lagasse to

enable a full and fair opportunity to discover the facts surrounding the amendment to the 2009

Agreement. Any other result would be manifestly unfair and unduly prejudice Lomas' right to

unearth all facts related to the issues in the Complaint and in the Answer and Counterclaim.

C. The Discovery is Neither Cumulative Nor Duplicative Of Other Discovery
Conducted in this Matter.

Defendants asseft that even if the information sought was not shielded from disclosure by

the privilege, it is unnecessarily cumulative and duplicative. The assertion lacks merit.

First, it lacks substance. Defendants fail to identify any testimony that would be

needlessly duplicated.
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Second, while it is true that defendants Burns, Pratt-Heaney, Loftus and non-party

Fuhrman attended the December 18th meeting with Attorney Lagasse and that each has been

deposed, Lomas need not accept their self-serving testimony at face value, particularly since it is

contradicted by their own e-mails.

Third, Fuhrman, who was involved in most of the communications with Attorney

Lagasse as the on behalf of PWM, was unable to answer critical questions

put to him at his deposition. ,See Dep. of Fuhrman, 8126116, pp.77-78

198-200

;ztg(-

attached at Exhibit E. Attorney Lagasse's testimony is

necessary to frll the gaps and to determine the accuracy of the information provided by

Defendants. He could provide additional, confirming or conflicting testimony. But the

adversarial process demands that Lomas be permitted to develop this evidence.

Fourth, Lomas has been judicious in his discovery strategy. Defendants and Fuhrman are

the only individuals deposed to date. Lomas does not seek to prolong this matter. Indeed he is

individually bearing his costs of litigation. But he requests the opportunity to conduct full and

fair discovery regarding defendants' Counterclaim just as Defendants'have had more thanayear

to conduct discovery on the Amended Complaint. Defendants should not be permitted to file a

complex, multiple count, 84 page Counterclaim, and then deprive Lomas of the opportunity to

investigate it, refute it and otherwise defend against it with the best evidence available to him.

D. There Will Be No Delay In The Trial Due To A Deposition Of Attorney
Lagasse.
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Defendants' counsel represented on multiple occasions to Lomas' counsel and to this

Court, that Defendants' counterclaim, when filed, would be "substantially similar to" the draft

provided to Lomas on May 27, 2016.4 On September 14, 2016, during a status conference

attended by counsel, Judge Minfz, and Judge Jacobs, defendants' counsel urged the Court to

keep the trial schedules. Judge Minfz advised that if Defendants wanted to ensure the current

schedule, they should close the pleadings and not file the threatened counterclaim. But

defendants nonetheless filed their Counterclaim on September 23, 2016. And it is not

substantially the same as their May 27 ,2016 draft. In fact, it is double the length of the draft and

contains 270 separately numbered and complexly drafted paragraphs. For the first time, it

alleges a"pre-taxlpost-tax issue", a fraudulent scheme between Lomas and his then counsel, and

a new Confidential Client No. 3. It omits allegations that Confidential Client Nos. I and 2 were

solicited by Lomas, and it adds new allegations that they were not properly transitioned. Thus,

far from heeding Judge Mintz's warning, defendants not only filed a counterclaim, they filed one

that is dissimilar to their earlier circulated draft by all measures. Thus, if there is a delay of the

trial in this matter, it will not be due to any deposition of Attorney Lagasse.

a Defendants provided this draft in order to encourage discovery with respect to allegations that
were not of record due to their pending Motion to Strike (Dkt. No. 137.00)
s Defendants' urgency to get to trial results from a prejudgment remedy that they chancterize as
o'harsh." See Defendants' Opposition at p. 7. However, Defendants entered into the PJR

voluntarily in order to avoid an evidentiary hearing, their counsel drafted the stipulation
resolving the matter without judicial intervention, and their counsel read it into the record.
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ry. CONCLUSION

For the foregoing reasons this Court should grant Plaintiff s Motion for Appointment of

Commission and for Leave to Take Deposition in New York of David Lagasse, Esq.

Dated: October 13,2016
Hartford, Connecticut

THE PLAINTIFF,
WILLIAM A. LOMAS

By: /s/ Thomas J. Rechen
Thomas J. Rechen
Brittany A. Killian
McCarter & English, LLP
City Place I
185 Asylum Street
Hartford, CT 06103
Tel.: (860) 275-6700
Fax: (860) 724-3397
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CERTIFICATE OF SERVICE

This is to certify that on October 19,2016, a copy of the foregoing was served by e-mail

and first class mail, postage prepaid, to all counsel of record as follows

Richard J. Buturla, Esq.

Mark J. Kovack, Esq.
Berchem, Moses & Devlin, P.C.

75 Broad St.

Milford, CT 06460

Gerard Fox, Esq.
Edward D. Altabet, Esq.

Steven I. Wallach, Esq.

Gerard Fox Law P.C.
12East 49th Street, Suite 2605
New York, NY 10017

/s/Thomas J. Rechen
Thomas J. Rechen
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MINTTZLEVINT
David R. Lagasse | 212 692 ó?43 | drlagasse@mintz'com

ChrYsler Ceoter

6ó6 Third Àvenue
New York, NY 10017

212-935-3040
212-983-3115 fax

www.minlz,corn

December 18,2013

Mr. Kevin Burns
Partner Wealth Management, LLC
33 Riverside Ave., 5th Floor
Westport, CT 06880

Re: Engagement of Mintz Levin as Legal Counsel

Dear M¡. Burns

Mintz, Lwin, Cohn, Fetris' Glovslcy and Popeo' P'C'

BosToNìLoNÞoNIl.osÁNGEI-EsINarrrYoBKlSÁNDIEGoISANFR,\NcfscoISrrrvrottoIWastlr|\JcroH

we are very pleased that Partner wealth Management LLC has engaged Mintz Levin as legal

corrnsel, aná we look lorward to working with you'

This engagement letter and the enclosed engagement documents are intended to provide you and

Mintz. Lcvin rhc ,l-út; ;; protection rlüiî .ur"nrlly nrliculatecl agrcemerll providos" 'l'he

engagement clocuments arc a forrnal way to ( l) ensru:e tllat our rcprcscnlâtion adheres to the rules

of profcssiount ,'"*po,rrifriiiiy tfrut,iff fió"nsài atioÁeys ur"oUligarecl to upholcl' (2) clcscribe the

scope ol'Mi[tz Levin's obtigations to you ard (3) clclineate thp tcrms of reprcsentation'

Milltz Levin has long placccl olicnt satisJlaction as a païamount goal of its practice' arrcl always

has rccognize¿ trrat ,iïent satisläctio,', aop",tirt Uátit on tlrc quality of the Firm's legal work and'

as irnporra¡t, uu *rrn,ri'ì"iuìiÀ"rltiw built çn mutual respeot and good will' This engagement

letter and the enclosed engagement documents are a direcfreflection of that commitment'

As your legal uoursel, we will lepresent Partner wealthMattagetncrtt in connection with

developing a pm'tnership ootnponsartion plan and other, f{ture mattels that you may rec¡uest and

which we agree to accePt.

.L.erlrs ol thc Mintz lrç.un llgqggugrlt. 'l'his engagement lcttet, together with the cnolosed

Engagernerrt ¡t¡c,r,or"îãî,rr ro-[¡i',t" Levin Cli"ntí t:'t¿ t¡u ]ïirnr's Billing, Disbursenrsrt and

Ex¡:e^se policies, rroiir ol which ro" in.nìp,rroi*J t'o'"in-by rel'erencc' dcsoribc the tcl''s oll

Mintz l-cvi''s ûrgagcrnclrt, Arnong otl or'*rings, these clocu¡nclrts cxplain the ['-irln's billing

arra.gcmcnts ancl pr?r"",i**, clissuñ ,tnfäng,-ttir¡cst an aclvancc conllict of i'lcrest rvaivcr ttncl

ex¡rrai' trre rcspccriv" ,-rr,Åiuirities or.lr¿iii¡, Ltvin ancl our slients lvitrr regartl to the Itirnr's

engagcrncrrt. Jllease read tlrcse cnclo.sttres t.t"i"li', äncl call me to discr¡ss any cluestions that you

miry ¡ave, bjxecr¡tìcr' anrl relrrn o1 lhc cngag",rl*ni.tottu, to us will signify your ägrcement to the

¡rr.visi.'s of' t¡is "tig-g"*""t 
lctt,rr, thJBiili'g' Disbursement *d- E*p*nte Policies and the

Engagement Memorandum'



Minø, Levþ Cohn, Ferris, Glovsþ and Popco, P'C'

Mr, Kevin Burns
December 18,2013
Page2

Çsdlicl¡, We have represented Jeffrey Fuhrman in cormection with a number of matteffi

historically and currcntly in connection with the ncgotiation of his cnrployrlent tcrrlls with

partner Wealth Management, We have considered rvhlcther there afe ûny conflir:ts betrvecn Mr'

Fuhrman and Pafncr Wealth Management in connection with advising you in corurection with

matters unrelated to Mr. lìuhrman's employment and we have concludecl that therc are no actual

or appafent oonflicts that would prevent us fro* representing you in matters unrelated to his

employment.

In the unlikely event that a conflict does arise between Mr' Fuhrman and Partnef Wealth

Managemcnt, however, we reserve ttre right to withdraw from representing Partner Wealth

Ma*agcmcnt uv prnui¡in! you with a rvrittcn ¡r<¡tict: of withdlarval a¡td to contintte to tcprescttt

Mr, lrrrhn¡ran. part'er Wealth Man$gclncnt hcrctry conserlts to ortr oolltinuecl rcprcserttation of

Mr. Fuhrman ancl ugr.", nol to ,".L io aisq¡aliþ lts û'our rcproscnting him undcr thcse

circumstances,

Luil-l-iú.PÀyrì1s$glo-M]rxzlsu!.Asagoodbusínesspritotiri:e¿ndinanticipatiorroftlrctilneand
resources Mintz Leviir *ilr commit to ih. ,.pr"r*,rtaúo,r, tlte lrirm rcqttcsts th¿tt Pzutrrer Wealth

Management make an advance f'ee paymeni upn,, agreeing to cngagc Mintz Levin' 'fhis lvill

confrrm that you *ilr -ur." * initiuf päy..nt to rhs îtirrn o1$5,i)00,0t) ar comncnùcnrcnt ol lhc

engngement. This puy-"nt will bc'Lctbnded to thc cxtcnt it is not earnccl' Any ditfercnce

berween the amount of this initial payn,ent an,l the aruount of tho final bill shall bc rclïndsd or

billed æ appropriate, and the payment *iii b; trcatccl by Mintz Levin as requircd by applicablc

ethical rules, policies and procedures co,rc"ming thc iìirm's profcssional rrsponsibility with

respect to such advance payments by clients'

Mi'tz I,c'in is vcry plcasccl to have the op¡roltunity f'or'.this t'e¡rt'escntation, and we.look forwzu'd

to working wit¡ yoir, I'leæe ctll us ,iiin o,,.y i¡uastîons ahoul lltis lultcr or ils enclosu¡cti'

(.Jnless yott ¡rcve c¡ricsfiuns or spacial irtstructiotislor rts, tec tl*Sttt',e lhnt you hav¿ rcvìewed

this letter ìn futt ani accept atl å¡ *e lermç outlíned in this letter and the enclosures'



Minø, tÆvi& Cohn, Feris, Glovslsy and Popeo, P.C'

Mr. Kevin Burns
December 18,2013
Page 3

please do not hesitate to contact mo et any point throughout the engagement with any questions

or uncertainties you wish to discuss.

Please return an executed copy of thìs lettet to my øtlenlìon, ølong with the requested retaíner'

ønd thank You,

Verv trulv voufs. n

"13¿/=_David R. Lagasse

Pa¡tner Wealth Management LLC

By:
Kevin Burns
Member

Enclosures (3): Duplicate engagement letter to be signed and retumed to Mintz Levin;

Engagement Memorandum to Clients; and

Bilifurg; Disbursement and Expense Polioies
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KcyCite Yellorv Flag - Negative'lreatmettt
Dccision Olarificd on Rcconsideration by Ctrrrer Cot1l. v
(h.. C--onn.Sitpcr., Augtrst 18, 1992

1992 wl, ß9778

The procedural history rclevant to the instant r¡otion

follo'ws:

On April 18, 1989, Canier fìled responses lo the

dcfcndânts' first sct of interrogatories and requests for

production of doctrments, Pursuant to the Case

it4anagement Order datcd August 29, 1989, Carricr

.otl-tpil.d a log for all clocuments withheld on the basis of
claims of privilege and work product' According to the

Case Manàgernerit Order, the privilege log was required

to contain, lor each document withhcld on the grounds of
privilege or work prodttct, inflotrnation pcrtaining to lhe

iyp. oi'documcnt, the nulnber, date, author, addressce,

rã.ipi.ntt of copies, the subject ¡natter, as wcll as thc

legal basis for rvithholding the document.

'lhe dcf'endants, arguing that the privilcge log cornpilecl

by the plaintiff fell short of the rcquilements of the Case

Munugènl.nt Order by failing to sct fo¡th with adequatc

spccifrcity the sub.ject tnattcr of the docutnents withheld

and the lègal basis for withholding thern, filed a motion

for cornpliance on September 26, 1990' In that lnolion'

tl,r ,lef.ndunts sought an order requiring Carrier to revise

its privilege log and to produce ceÍain docutnents put at

issue by the púintiff through thc fìling of the uncterlying

cleclaraiory judgmcrrt astiorì.'l'h€ motion was heard by thc

court, i(oieisky, J,, *ho, on Septembcr I l, 1991, orderecl,

inter alia, that the pìaintiff revíse its privilege log to
include with more specifÌcity the infonnation rcquested

by the defendants and requircd by the earlier case

rnanagement order, and thât the privilege log confbrm "in

ternrs of the arnount ol' inl'o¡mation disclosed and the

specificity of the inlormation" to the privilege log

prepared- by clefcnclant Travelers in responsc to lhe

plaintifls requcst lbr production,

In response to Judge Koletsky's order, thc plaintiff

cornpilecl ancl submittecl a supplemental privilege log

which inclucled some of thc additional information

roquire<l by Juclge Koletsky. The defendants claim,

however, that thJ plaintiff has yet to comply rvith thc

guidclines set tbrlh by Judge Koletsky,.and that the

iluintiif hur otherwise failed to provide sufficient

information in its supplernental privilcge log to suppolt ìts

asserted claims of privilege and work product protection

ln their re¡rewed joint rnotion f'ol compliance, the

clefendants request the coufi to order the plaintifl to

produce all ãoculnents f'or which the supplernental

þrivilege log eutly does not meet or exceed the spccificity

lequire-d by-Judge Koletsky's Septcmber I l, 199 I ruling;

all clocurnents for which the supplemental privilege log

entry cloes not adcquately suppoft the plaintifls clai¡ns of

I lo¡¡¡e Ins,

IJNPUI]LISIIED OPINION, CHECK COURT RULES

BEFORE CI'fING,
Superior Court of Connecticut, Judicial Djstrict of

Hartford-New Britain, at Ilartforcl.

CARRIER CORPORATION
v.

The IIOME INSURANCII COMP^NY

No, gS 23 83,
I

June tz, 1992

MEMORANDUM OI¡ DECISION ON NETENDANTS'

R[,N[,WED JOINT MOTION t¡Ott COlv{Pt.lANCE

SCIIALLIR, Judge

Procedu'al Background

*l The ptaintil{; Carrier Corporation ("Carrier"), has

brought ihis declaratory judglnent action to determine

whether thc defenclant itlsulance companies lÎust
inclemnify thc plaintiff fol clcanup costs, liability and

fines, and clcfense costs incured in connection with

alleged hazaldous waste contalnination occtrnìng at

appioximately forly-foLrr sites in which the plaìntitT has

been or will be held liable for environnrental clamage'

This case has involvecl hunclrcds of clefcndants, although

not all of the clcfendants rernain; the cliscovery requests

havc concerned hunclreds of thousands of clocurnents'

Inc.leecl, the privilege log alonc involves ovor ten thousand

clocurnents,

The defendants in this case have undertaken a joint

clefense, ancl will be refon'cd to hercirr as the defenclants

or joint cicfendants except wlrerc otherwise indlcatcd.
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*2 'llhe plaintiff has objected to the tnotion, arguing, intel'

alia, that the law ofthe case prevents the clefendants from

reopening isst¡es resolved by Judge Koletsky's September

I I , 1 99 i orcler, that the sup¡llemental privile ge log

complies rvith that order, that the plaintifTdoes not lose its

altorney-clicnt privilege or its work product protection

sirnply by filing this lawsuit against its insulers' Plaintiff

furthcr algues that neither Judgc Koletsky's order nor

Connccticut law supporl the defenclants' argument that

attouley involvenrcnt is required to support a clairn fbr

r.vork product plotcction, The plaintiff has supportcd its

ob.iection with a lnelnorandutn of law, a su¡lplemental

rlèmorar.rclum, and with numel'ous exhibits and

submissions,

atlolncy-client privilege or work product pr<ltcction; all

clocurncnts rclating to matters which the plaintiff has put

at issue by its clairns for clsfense and indelnnification; and

other jusl and equitable rclief, 'l'he dclbndants' ttotion is

supported by a tttet¡oralldtttn of law, a reply

rnérnoranclum, anc.l by copiotrs exhibits, submissions, and

afTidavits.

that "(l) where legal advice of any kincl is sought, (2)

frorn a professional legal aclvisor in his capacity as such,

(3) cormnurrications relating to that purpose' (4) made in

conficlence, (5) by the clicnt' (6) are at his instance

perrnanently protccted, (7) lrorn dísclosure by himsclf'or

fy the legai adviser, (8) exccpt the prolection b-e waived'"

R¡rrro v. Suntungelo, 1 60 Conn. 39 1, 395, 279 A"Zd 565

( l97l); unitecl Siatcs t'. (ìd¿íarb, 328 F '2d 280, 281 (6th

ò¡'.tqeq); see also Wigmore, Þl/igmore on Ëvidence, $

292, p. 
'584 

(McNaughton Rev,196l), The plaintiffs

clairns of attorney-clicnt privilege tnust satisfy these

elements as they have becn interpretecl by decisional ìaw

and as more ftrlly set ferrth below.

The burden ofproving facts essential to the privilege is on

the person otsètting it. State v, flqnnu, 150 Conn' 457'

465:66,l9l A,2cl 124 (1963); Tunick v. Dtty, Berry <r

l{ou,urcl,40 Corrn.Sup. 216,219,486 l\,zd ll47 (1984)'

The qucstlon of whether a colnnlttnication is privileged is

a quåstiorr of law for the cotlrl to decide' i\4iller t¡'

Antlerson, 30 Conn'Sup. 501, 5A5, 294 A'2d 344

(App.Div.1972).

*3 'lhc defendants' ltrst argurrent is that the public'

business, and technical infornlation is not pr'Ôtected by the

privilege. ln fact, public irrf'onnalion is not protected by

ihe attãnrcy-client privilegc' s)'t'uct'tse supply co' v' u's'

Ltnnber dr¡., a0 Óonn.Sup. 198, 201, 484 A'}d 1377

(1985, F'r'acasse, J,); ,SCÃ'l Corp. v' 'Yuox Corp ' 70

È,R,n, Sog, 515 (1976)' Technical information, such as

the rcsults ol rescarch, tests and experiments'

cornmunicated to atl attorney, is not protected by the

attorney-clienr privilege unlcss such- inlormation is

commtinicated to the attorney for a legal opinion or

interpretatiotl . I-letcrtles, Ittc' v. ll.xxon Cor¡t , 434 f 'Supp'

136, 147 (citations ornitted); see also l4/illeniin

Houclsterntaqt.schaapii BV v' tlpollo Contprrler, 707

F,Supp. 142g,1448-49 (D,Del'l9tl9)' The privilege does

not jrotect non*legal comtnunications, including businoss

and technical advice, unless the comrnunications are

intended to neet problems which can be charactet'ized as

preclotninanlly legal. Cttno, lttc. v' Pull Corp', 121 Þ''R'D'

lçg. ZO:-O¿'(ß.D,N.Y.1988)' "Only if the attorney is

'acting as a lawyer'-giving advicc as .lo the legal

inphíaftons ol a proposecl course of business-may the

privilege be prop.t'iy invoked," (emphasis added)
'Wiltem¡n 

Houdstermqatschaapii ßV v' Apollo Computer'

supro, i448, quoting Hercule.s, Inc' v. ExxonCorp', supra'

t47,

The attorney-client privilege attaches , to the

cotnrnunicatiorl itsell, not to the facts colntnrtllicated' ancl'

therelbrc, lnay not be usecl to protcct the disclosure of

unclerlyirrg faits to opposing oounsel, Bufot'l v' Holludu¡:'

Lçsues

A, 7'11 E A 7'7'O ITN EY.C L I EN T P R I V I L EG E IIN D W A R K

PRODUCT CLAIMS

L Att u" neY-C l í ent P r ivilege

In their rcnewed joint motion fol compliarlce, the

clelendants have raised af least three isstres with respect to

rhe plaintiff s clairns of attorney-client privilege' First, the

defËndants argue that public, business, or tschnical

information is not privileged; second, thal

colnmunications to or lrom an aftol'ncy alc privileged

only whcn such cotulnttrlications take place within the

coritext ol an attorney-client rclationship and whcn

confidential cotnmunications are, in fact, tnade for the

purpose of seeking legal advice; lld, third, that

äonìmunications sent to thircl parties, with a copy to the

plaintilfls attolneys, are not contidential and, therefore,

rrot plotected bY thc Privilcge'

"The basic principlcs of ths attonrey-client privilcge are

unclisputed. Communications betwcen the client and

attoriey are privilegecl rvhen luade in confi<lence for thc

purpu*. of secking legal advice." Slole v' . 
ßurak, 201

i:o,ìn. Sl7,521,518 4.2.1 639 (1986), citing Dc4'le v'

Reet,es, ll2 Conn, 521,523,152 4 882 (1931); Tait &
LaPlante, Ilantlbook rtf Conrtecticul Evidence (1976) $

12.5. 
^ 

wiclcly-citcd fbrlrlr'rlafion of'the privilegc states
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133 f.R.D, 487, 491 (S.D.Miss.l990); Solotnon v.

Scienti/it: Atnericutt, lttc, 125 F.R,D. 34, 31

(S.D,N.Y.1988). "Legal departrncnls al'e not citadels into

wlrich public, busiuess or technìcal information may be

placecì to defeat discovcry and lhereby ellsurc

conficient.iality." SCA{ Corp, v, Xerox Corp', supra, 51-5

(1976). Thus, thc attorney-client privilege does not

pïoteat docnl¡ents or colnlnunications that can be

ðharacterizecl as conveying purely technical or l¡usiness

information, nor does the privilege protcct against the

clisclosure of the I'acts conlnlunicated' "Vy'hatever legal
juclments are contained in lhe documcnts would merit

lrrotcction, if at all, as worl< product, not by application of
lhc attorney-client plivilege , l"lickmqtt v. Ta)tlor, 329 U'S'

495, 508, 67 S.Cr. 385, 9l L,Ed, 451 (1947)," SCM Corp'

v. Xerox, supra,515.

tJeoause the privilege exists only to secure the client's

subjcctive fi'eeclom of cotnlnunicalion, Stale v. Hunnq

supra, 466; Syracuse Supply Co' v. U'5. Lumber Co',

supra, 20l, the comnrrtnication sought to be protccted by

tlre attorney-client privilcge must be confidential' l,alîctive

v. Dil,oreto,2 Conn.App. 58. 65, 476 l\.2c1626 (1984)'

ciling Statc v. Hanna, supra, 466. The attorncy-client
priviiege applics only to "that infortnation born ol'

confidential comt¡runicatiott'" "l'rttnt¡toltl v. Besch, l9
Conn.App. 22.28,.561 A'2d 438, ce¡t, dcnied 212 Cotrit'

812 ( lb89), U.S, cer1. denie d 100 S'Ct, 14'76' A

communication tnade to ol irl the prcsence of third parties

is rrot privilegcd "unlcss tlrose other individuals present

are agcnts or employees of the attorney or rhe clicnt and

their prcscnce is necessary to the consultation." Slale v'

(ìorrlon, 197 Conn, 413, 424, 49'7 A'2d 965, 504 A'2d

r02o (198s).

*4 'l'he halhnark of a privileged communication is that it

lnust be discloscd by the client to the atlorney with a

"reasonable expcctation <¡f confìdelltiality," Stale v'

Burak, supra, 526, citing State v. Colton, 174 Conn' l3'
138-39, 3fl4 A.2d 343 (1971)' It is a reality of our

aclvcrsat'y systcm, however, that attorncys must oíÌen rely

on the aisistance of investigators and other agcnts in the

compilatiott of materials in prcparation l'or trial' United

Slules v. Nol.¡le,v, 422 U.5.225,237-38,95 S.Ct' 2160,45

L.Ed,2d lal (1975); Llnitecl Coul Compunies v' Powcll

Construc:tion Co., 839 I',2d 958, 966 (3rd Cir.l988). For

thal rcason, the attorney-client privilege may be uscd to

protsçt colnmunications macle through agents lbr

ionrrnunication ánd to persons hired by the attorney to

collect and assemble facts necessal'y lbr the

represontatioll, but to no gl'eater extenl than thcy woulcl

have becn hacl they bçen rnade directly between 1he

principals. Syracuse ,suppty Co. v. tJ.S. Lunber Co"

supra,- 20 l. 'lhcrefore, rvhere a olient invokes the

attorney-client privilege for communications rnacle by, to,

or in the prcsonae of third parties other than the client or

the attorney, such thircl parlies nrust be agents of either

the attorney or thc client, and such paúies lnust be

"nccessary 1o the consultation." Slale v, Gctrdon, supra,

424.

Where the party asserting the attomey-client privilege is a

corporation, fhe c<lur1 tnust also deternline which officers

or crnployecs constittrte thc "corporate clicnt'" The

Connsóticut sourts have not yet developcd or adopted a

test to determille the scope ol'tlte attorney'cliettt privilege

in this situation, Acc<¡rding to the "control group" test,

which is the traditional method for deterntining the

identity of thc corporate "client," an employec ol other

reprcsåntative of a corporation ntay be consictered the

client "if the employee making, the colnmunication "' is ilt

a position to control or oven to take a substantial part in

thô clecision about any action wltich the corporatíon may

take upon the advice of the attomey." City o/'t:'hiladelphiu

v. llistinghott.se Electric Corp', 210 F,Supp' 483' 485

(13,D.Pa.tOOZ¡. ttre Unitcd States Supremc Court has

dcclined to adopt as determinative the control group test'

opting instead iot a catc by casc, fact-oriented, approach

râth.itl'un a broacl statement of principle, See Llpiohn C'o'

v. Llnitetl stdtes, 449 U,S. 383, l0l s'ct. 6'17, 66 i,.Ed'2d

584 (l93l), In doing so, the Court noted that thc control

group test may bc too Ilaffow in thal it "frusÏrates the very

[urpãt. of the privilege by discouraging thc

tom¡nunication of relèvant information by employees of

the client to attomeys seeking to render legal advice to the

client corporation." ltl., 392. ltesponding to this and like

øiticisnr, the New York courts have lormulated the

foltowing test: ln order for the attomey-client privilege to

apply in thc corporate context, (l) the conununication

rirårilO t'uu. been ¡nade lor the purpose of' securing lcgal

advice; (2) the enlployee rnaking the communication

should have donc so at the direction of his corporate

superiors; (3) the superiot's should have made the request

so that the corporatit-l¡r could secttre iegal advice; (4) the

subject natter of the communication should havc becn

rvitñin the scope of the ernployee's duties; (5) ancl the

communication shoulcl not have been disseminated

beyond those perso¡s who needccl to knorv the

iniormation, Cuno, !nc. v' Pall Corp., supra, 203-04'

*5 The court finds the New York lest satislactory in that it

protects the corporation's right to seek the aclvice of

counsel, while at the satne time ensuring that the

communications protected are clothed in at least sotne

degrcc of confìdéntiality, Accordingly, thìs test shall be

upf tira to determine the scope of the privilege where the

ciient is a corporation, It is thtls, incuttrbent upon thc

plaintill to prove, in adclition to the above orrtlincd
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gencral rules of attorney-client privilege, each eletnent of
the test fbl application of'the privilege in the corpolate

contcxt.

2. Llork Producl
In lheir motion to compel procluction ol' docurnents

withheld by the plaintifï on the ground <lf work procluct

plotcctioll, the defèndants argtle that, fbr the prr:tection to

apply, clocumentary atrd olher evidcnce lnust have bccn

prepareci; l) by or at the request of an attomey; 2) in
anticipation of litigation; and 3) by the party ot by the

pafly's represcntative, These issr'res rvill be considered

together,

1'hç Connecticut Suprernc Court has del-lnecl work

ploduct as "the rcsult ol' an attorney's activities when

those aotivities havc [reen condtrcted with a vierv to
pcndirrg or anticipatccl litigation." Stonle¡t Wttrkç v. Ne$)

ßriluitt lletlcvelopmenl Agcnqt, l'55 conn' 86' 95' 230

Ä.2d 9 (196?), Thc definition of work product has since

boon revisecl and codihed in Practice Book $ 219, rvhich

statcs that:

a party may obtain discovery of
documcnts and tangible things

otherwise cliscoverable ancl

pleparecl in anticiPation of
litigation or fol trial bY or for
anclther party or bY or lor that
party's reprcscntative onlY uPon a
showing that the paúY seeking

discovcry has a substantial need of
the materials in preparatíon ofl his

casc anci that he is unable without
undue hardship to obtain the

substantial equivalent of the

rnaterials by other tncans. In
ordet'ing discovcry of such

rnaterials.,., the court shall not

ordcr disclosure of the tnental

imprcssions, conclusiotts, legal

opinions, or legal theories of an

attorney or olher representative of a

parfy concerning the litigation.

The burden of cstabÌishirlg that the irrforrnation sottght

constilutes work ploduct is upon lhe party asseding such

a clairn, Buckland t,. Nev' llaven PoclictÍr.y A.çsociates' 4

CSCIì 176 (January 10, 1989, Ëlanagan, .1.), citing

Hj,t]rutrtu', lnc, t,. (lcnct'al Dlnamics Cor¡t', I l9 Þ''RD'

367, 369 (E,D,Pa, 1988); Anoco, Ittc' v. Un¡tcd Stdes

Dept. ttl',/rtstice. 687 11.2d 124' 730 (3d cir, I 982)'

The Practice Book clefinition ol' work product extends

only to tnaterials prepared "by or for another party or by

or ior that party's represenlative." Practicc Book $ 219'

The Stunley l4lorkç decision included an addìtional

requiremenl that "[t]he aftorncy's work must have formed

an essential step in the procuretnent of the data which thc

opponent seeks, an<i the aftorncy ntust have perforrned

diriies normally attended to by attorneys." Stanley ll/orks

t,, New ßritain Reclevelopmenl Agency, supra. The paÚics

clisagree on the issue of whether this requirerncnt was

rnod]fied by the subsequcnt at¡endment ol' thç Practice

Book, which <Jocs not contain an "attorney involvenrcn{"

requireurent, or whethcr the tel'n '1'cpresentativc"

contained in thc lì'acticc Book definition of work product

incolporates th is requirelnent,

*6 While the Practice Book did not rìdopt languagc

identical to that contained in thc Stanley l/orks decision,

nulnerous cases decided since the acloption of Practice

Book $ 219 have citcd Stanlelt llorlç in holding that

attomey involvernent is a necessary element of the

work-product cloctrine, while none have hcld tlrat attorney

involveruent is not t'equirecl, Sce, e.9., Wilkott'ski v

Gr.¡tþ¿*¡a¡, 5 Conn,L.Rpt r. 417 ' 41 7-4 I I (January 2, 1992,

Sheldorr, l,); Emerick v. Mrsrues, J.D' HaÍfordiNcrv

Britain at Hartforcl (Jantrary 3, 1992, Walsh, J.)i Lihuak v'

Letnttn's, I Conn.l..Rptr. 77fi',179 (Jtrne 19, 1990, Jones'

l.); {ìonzalez t,. ll/hit:c,.r'., 5 CSCR 545 (jirne l8' 1990,

.lones, J.); F¿thtey"s lnc, v, Republic: Oil Ct¡', /nc, 3 CSCIì

93 l, 93? (Novetnber 3, 1988, Schir¡elman, J')'

"Connecticut has adoptecl a narrowcr Çoncept of the work

product privilege; i,e,, the privilege is lirnited to work

product of law¡'ers, " þ-qh'qt's lnc' v' Republic Oìl Co"

Inc,, supra, 932 (ernphasis addcd), citing 'locque's v

Cassidy,2tl Conn.Sup, 212,219 (Super.Ct.l969), Thus' a

lack of involvsment by plaintiff's cot¡nsel in securirrg the

requested inforlnation would bar the application of the

woLk.product plivilcge to the rcquested irlforrnation'

Jacques v. Cassidy, supra; see also Litwak v' Lemans'

stpia, 77c); Gonzalez v. Il/hite,,/r., supra, -545, The cotttt

concluclcs that "attorney iuvolvcnlent" in thc production

of the rcquestecl clocurne¡lts or informatiort is requircd'

Unlike the "attorney involvement" elcment of the work

product doctrine, thc "in anticipation of litigation"

iec¡uirement rvas tnade express by the adoption of Practice

Book fi 219, which lirnits application of thc work product

rule to materials "prcpared in anticipation of litigation or

for trial," This recluircment sceks to distinguish betweetr

materials prepared in thç ordinary course of btrsincss,

rvhich are "ciearly discoverable under Practice Book $

218," ancl those prepared for litigation, rvhich ntay lre

proiectcd by the work product rule, a distinction which



Carrier Corp, v. Home lns. Co., Not Reportecl in A.2d (1992)

6 Conn. L. Rptr.47B

can becolne particttlarly problemalic where both tnotives

are involvecl , Sce b'alve¡¡'s' Inc:. v' Repttblic Oíl Co"

sr.rpra, 932.

Thc Stanlel, Il/ork'v de,ciston provides work product

protection for the products of an attorûey's activities
i'when thosc activities have been condtrctcd with a view

to pending or anticipated litigation'" Stanley llorks v.

New ßritain Redevelopmenl Agency, supra, 95, The

Þ-alvey's court noted that "certainly, litigation is a

contingency to be recogttized" whet'e the allegedly.

irnlrt^oper disposal of hazaraclous wastes is involved, but

"givert thc equally rcasonablc desirc" ofl the plaintiffs to

sãtisfy govclnmental orders, "it cannot be saicl that the

plaintitls reçolds were not prepared in the orclinary

corrrsc of brtsitless." Falvey's, lnc. tt, lì.epublic Oil Co',

supra, 932 (finding that the nlatcri¿lls at issue hacl in lact

bccn prepared in anticipation of iitigation)' A more

restríctive application ol the work-ploduct rule was

recognìzeci itt Liebcrmttn v. Ft'eedoru o/ lnfinntttion
Cr¡tnnti.tsittn, i CSCI{ 7l l, 1 12 (AugLrst 2, 1988' Ripley'

J.), rvherc it was held that work product protcction only

applies to materials obtailred or produccd when a "speciJic:

lågal action is pcnding or contemplatcd." (cmphasis

acìded) Id.

*7 Bccause appìicalion ofthc work product doctrinc tends

to prevent a full disclosure of làcts relcvant to the truthfttl

clisposition ofa case, ancl becausc the ruls is an cxception

lo thc general rule pcrmitting discovet'y ol "documents

and øn¿ible things," Stute t'. (luscttnc, 195 Conn' 183'

186, 487 A.2d 186, appeal afler remand l0 Conn'A1l¡l'

163, ccrr. denied 203 Conn. 80tl (1985), the rule should be

narrowly interpreted. Accordingly, the work product rule

ntay be used to protect against clisclosure of rnaterials or

facis obtainccl ot' ¡rroducecl by an attorney or thc

attorncy's representative in prepalation for a parlicular

litigatión, pending or reasonably anticipatccl; matclials

otherwise subjcct to discovcl'y may bc subject to a lnotion

to cotnpel,

action,

It is noted thât no Connecticut appellate court has

addressed the "at isstte" exception to the attorney'client

privilege, Howevet, çoults itt othel jurisdictions have

addresied thc issue, although with varying conclusions'

See, e,g., Handgut'cls, lnc. t'' Johnson & .Johttsr¡¡t, Ittc',

413 F,Snpp. 926,929 (l'LD,Caì,1976; Truck Insurance

Exchange v. Sl. Paul Fi¡'e & Murine lnsurance Co', 22

F,R,D. 129 (E.D.Pa.1973); Setlctt Internatit¡nul, S'A' v'

(\or¡t, $$3 F.2d 1201 (Stlr Cir'), cen, dsrlied 459 U'S'

1017 (1982); Lotenz v' ltctlle)' Forgc [n"'' &r'' 815 F'2d

1095 (7th Cir.l987); Lcucadiu, lnc. v. lìcliçnce Ins' Co',

l 0l Iì.R,D, 614 (S.D'N Y' l 9S3); see also Note'

Dcveloptnents in the Law of Privilegecl Comnrunications,

98 Haiv,L,Rev. 1450, 1637-43 (19S5). While these and

other cases have iclcntifiecl the existence of an "at issue"

exceptiolt, also known as the doctrine of implied waivcr,

thcrc is little consensus on its scope and application'

The attorney-client privilege exists only to secure the

client's subjãctive freedotn of consultation with ltìs or her

professionai legal advisor, State v. I'lanna, supra 465-66'

whlle t¡e work product rule is designed to pt'otcct the

right of an attorney to tholoughly prepare a case by

prlcluding a less diligent adversary lïom taking undue

advantagã of an opponent's efforts. See Hickntun t'

Taylor,3Zç t,r,S. 495,67 S.Ct, 835, 9l L'[d' 451 (1947

Fnh,q,'s Inc. v. Reptthlic 0ít Co', Inc,' supra, 932'

Ilecarse the exercise of these protections are vicwed as

obstructing the truth-lÌnding plocess ancl tencling to

prevcnl a full disclosurc of thc truth, tlte scope of the

protections is narrowly construcd, Slale t'' Cuscone'

supra, i86; see also Fine v' J;Qce! Aera'tÌ)ctce Products

Co., 133 F,R.D. 439 (S'D.N.Y' 1990).'l'hus, the injury that

would inure to the attorney'client relation by the

disclosure of the colntnulrication tnust bc greater than the

l¡enefit theleby gaincd tbr the corrcct disposal of litigation

heforc the priviiege may bc uphelcl, See Sta/e v' Ca'sct¡ne'

supra; 8 Wigmore, lligmore on Evidence,,(McNaughten

RËv,1961) S 2285: p. 527. Iïufthermore, the

attorney-ólient privilege should be applied only when

,',"."rráry to 
"f'f"ct 

iti timlte¿ purpose of encoulaging

conplctã disclosure by the client to the attorney; the work

product pliviicge should be applicd only.wltere necessary

io protcit thosã aspccts of the adversarial systeln whioh

unåerlie its existcnôe' see Tornc.l' v' u's" 840 F'2d 1424'

1428 (gth Cir,ltrtì8). In acldition, the privilcge uray nol be

used to prc.iudicc an opponent's casc or to disclose sonle

sclccfecl colntntlnications for self-scrving purposcs' U'I
v, ßilzerian, 926 F.2<S 1285, 1292 (2ct Cir'1991); ln re
Von ßulotu, 828 F,2d 9I , I 0l -02 (2d Cir' I 987)'

B. THþ: "AT ISSUE,'' LYCEPT'ION AND RELITEI)
/,i'.su¿ìs

7.'lhe " P lucing-ct!-lssue " Issue
'l'he clcfènclarlts l¡avc aclvalrcecl the argutnent that fairnsss

and eqLrity require that the plaintiff producc docutnents

rcìating to nì¿¡ttcrs that the plaintiff has itself put into isstre

by filing this dcclaratory judgment aclion, The plaintiff
aigues 

-in 
response that it tloes not forfcit its

atiorney-clicnt privilege or its worlc product protection

simply bccause it exercises the right to enfol'ce its rights

uncler lhe various colltraçts of insurance at issue irl this
*8 ln a civil dan.ragcs action,
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lairness r"equircs that the privilege
holder surrcnder the plivilege to the

extont that it will tveakcn in a

rneaningful way, ti'ìe clefendant's
ability to defend. Tìrat is, the

privilege encls at the point where
the defendant can show that the

plaintiffls civil claims, and thc
probable dclenses thercto, are

eunìcshed in itnportant evidence
that will be unavailable to fhe

def'endant if the privilege prcvails.

rçluctant to picrce the protections provided by the

privileges in sìtuations whcre the nature of the protected

òornmunications and the legal elfects thereof are not the

direct subject of the clispute, but where the

communicaiions enter the case as an clet¡ent of the

opposing pafiy's proo.f ol a claim or defense. Sçe I'orenz

v, Valtey llorge Ins, Co., supta 1097-98; Ilandg,atd't, Inc'

v. .Johnson &. Johnsc¡n, /nc" supra, 929; bul see Ilasle

Munagement, Inc, v. Internalionul Surplus lfues, supra'

Becausc there are salisfàctory ahcrnative glounds for

appropriate reso|.rtiorl of the pcnding issues, the court

dccli;es to appty the "at issuc" exception, at this time'

2, The "Cooperalion Clouse" ¡¡^sue

*9 In thcir .riginal ¡noIigtì lirr corn¡rliarrce (bcfi¡rc Juclge

l(oletsky), thç rleti;nclrults Íìltclììplu(l to procrrre thc

withhclil rkrcrttrtents lry itt vok irrg lhe "crtopcrittion clitttse"

contained in thc virritltls colìtracts ol' insul'nttcc cntcrecl

into by the parties. Tltis clause contains boilerplate

lirngrrnge, coltìlììolily itlcltltlcd in co¡ltracls fÌll ittsttrancc,

rvhi-ch 
-rcqtrilcs lhe ittstrrcrl to nssist tltc itlstu'er in

rlelìnding clainls tgainsl thr: ittst¡t'od. lt is lroteil that u

cluty to õoopcrat. ttlay cxi.st even in lho abscntre o1' lln

"*¡r'.r, 
cortiraçtual pr:ovision, by vinue. of thc duty of

gor.,.t loitlt ancl fair dealing, rvhich applics 1o instlrancc

ioltt¡'rtots, sce /Jo¡'l v [;'lclory) ltlutual Liberlv ln'v' Co"

f 2(l Conrr. I5(r, 159, 119 A, 842 (1935); see also tulngnun

1', ,l¡¡a¡a:itttrltt lt:tJu'vlrie.s' 193 Conn 558, 566, 479 A'Zcl

7{r I ( lÇ8.11,

lrt his carlict' order rclldclcd in it bcnch tlccisitrtr, Jtrtlgc

l(olctsky lrcld tltrt lhc cotl¡reralion cli¡t¡sc tlocs ttot l¡rply
"unlcrs lhct'c is a del'ctlsc llcritlg Prcvitlcd" try lltc ittsttrcr'

I'lre cxistencc of'thc trrtl¡rcrlttiott clausu at'f'ccts tlrc

applicability ol the attorney-client privilege in two

irnportant rvaYs.

lrirsl, it is ttxiç¡natic that in order fbt'a cottilnutlication to

bc l)r('tcstc(l t¡:r the attornoy-client privilege, thc client

nlusT sltt{irrairi at least a reasonable expectation ol'

tronlttlcrrriitlity. Strtle v. Crtscone, supra, 186-87, tt' 3'

Âbscnt irttlicitions to the contrary, rvhere an insured is

conttactttnlly reqttired to assist íts insuler in pt'eparíng a

defense to claillìs brought against the insured by third

partics, tlte i¡tst¡l'c<l clttttlot t'rt good ,lùitlt etltoltnin a

icasonallle expectillion tltat the lircts tttrdcl'fying those

slairris will lroi bc clissl()spd to its insurcl orlcc thÙ claim

lìrt' cuvcragc is lnlrclc. "Cr¡od firith" has been dcfinccl as

'f honcsty in firct" (ìener'¡¡l Stntutcs ¡S 
¡t2¡- t'10 l( l9)' ns

"lronesty ol' pltr¡losc, lì'eçclo¡n lttnr itttuttltioll {o dcfi¡ttrd"'

and as i'¡a1rt hcincsr intetttioll lo irbstuirl fìunl takirtg nn

rrnconsciõntious advantage of anolher, even through the

Grealar Nervltur¡tport Clanshell ¡!llitnce v' Puhlic

Sct't,íc:e Co, of Nctt, Hrtmp:;hi¡'e, 83fi F.2d 13, 20 (lst
Cir, 1988),

'l'hc "Íìr issrrc" tloctrìtrtr, ils{rlf, origilrully gnirlctl

rrcc.ptlur¡-re ill silrrttliolts wlìelc lhe holdcr ol'tlre privilegc

rclir"'s on a le!,¡l claitn or dc'l'ense, thc lltrthlill resolt¡tiolt

of which requilcs consideration of the contìclential

corntnunications. See, c.5., ßys¡,s t:, ßut'lcsort, 100 }ì R'D'

'1J6, 'l4tl (t).1).(', l9N3) (lcgal tttnl¡rt'ilcticu t¡ctioll);

I'lrtttrl¡lrtrrls, ltrc', tt. '!t,ltttstttt <t ,/t¡ltt¡'tcttl, ltl(,, su¡rrn, 929

(special tlci'cnsc ol'goocl llti(h rcliance on tltc atlvicB ol'

counsel); Tush.v t,. (Jnitccl Sta¡as, 504 F.2d 332,36 (8tlt

Cir',), cert. denied 419 U'S. ì 125 ( 1975) (olinrirtal

dcfeuclant appoaling on the gt'ounds of inatlct¡uate legtl

representatiort). !'leurrt t'. Rr0', 68 11'fì'D' 'i7'l (li'l)'W¡slt'
197) hclcl that the "placing-at-issue" wai\/er alr¡llics wltel'e

the privilcge holcler, through solne affirrni¡livc ¿tcl, tnakcs

an asserlion that renders othcrwise privilcgcd tnrtttcr

clircctly rclcvant to the itction' (lllci whcrù trplroltlirtg thc

plivilcgc rvottltl tlcprivc Iltr: op¡rosing p¿lrty of illlìrrt¡tation

nûcessitl')r [() proscctlfs lri$ or hcr clitiln or <lcll'llse' ld''

581 .

'l-lrc genesis ol'this doctrine is groundecl in fairncss to the

oppo.síng parfy and in a judicial balancing of the costs to

tlre truthful disposition of thc litigaliorr rrgitirtst thc

policies unclerlying the attolney-client ¡llivilc¡ic nttci tltc

rvork pt'o<1t-tct rule. See ß.vers v, Ih¿rle:;ttn. sttpll' 44(l;

14/ct,tte fulttncrgentenl, lt¡c:, v. lnternatiottttl Sttrltlus l.tttt't,
144lll.2cl178, l6l lll.Dec, 74,579 

^.2<1322 
(let)l); scut

also J. Moore, Moore's Federal Practic': $ 2rr'60161 i?rl
ed, 1983).

'l'ltc 
¡rlitcitrg-itt-isslle rttle, horvcver, wllilc lìncling its

.jttstliìuatiurt irt plirtci¡rlcs of iäirtlcss lnd ctluity. ha¡¡ bcen

criricìz-crl n. *ui*t*t¡ii',g thc full' systclìl'wldc llenel'its of
thc privilcgcs, and ns pt'oviding itn cxce¡rtion rvltielt

,-:irunol casily l:le lirnilcd, SL-c Nutc, l')vv¡'11ryt¡¡11t¡¡¡s in tltt
l.tt\t: (tl l't:it'ilegerl ('t¡ttttttttttit',tlit¡t¡'Y, 9tt lllrrv'L'Rcv'
1450, I 64tò-43 (l9tltì). Generally, the cor-ttts have been

;')i:!t, Iili:,:ì'ìiìil i,' ijj¡ ':;, r.lr,ti:.:rll 'ir"a,i-i 
i;il '' I' iìr)\rr)ì'i:lì1':lj'rii¡i.'':' il
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When lhe clairn first arises, insttrer and insured are not

adversc, but are in privity and share a Çomlnon interest in

minirnizing their exposure to legal and morrctary liability
ancl, until thele is a declaration to the contrary, insurers

continue to bear responsibility for settlenlent and

litigation costs in the unclerlying action' I{qste

lVlanugement r, !nternalio¡tctl Surplus Lines, supra'

335-36, Furthertnorc, given the fact that the insurer is

dependent upon the insurod f'or fair and colnplete

disclosure, see Arto¡t t,. Libet.t)t lu[ulual Ins, Co., 163

Conn, I27, 134,302 A.2d 284 (1972), and given the fact

that the insuled is bouncl to exercise good faith and fair

dcaling, cvcn if the plaintiff had intendecl to kcep such

inforrnation conlhdcntial, such an expectation would not

havc bccn reasollable, Thcrelbre, whiìe these

con'rrrrunicatjons ntay enjoy priviicgcd status as to other

parlies, they should not properly be privilegccl as to
insulers, who rnay well bear the ultimate burden of
payment, because those cotnmunications relating to the

underlying claims against thc plaintiff were not produced

with a reasonable cxpectation that they woulcl be kept

confidential from the insurer. Id.

fctrms or lechnicalities af 1aw.,,." (citations omitted),

Phitlipe v, Thomus,3 Corrn.App. 471, 474"15,489 A,2d

r056 ( r9rì5),

Insureds ltere seek to use the cloctrine's protcction in a

rnanner that is inconsistent with the purpose and intent

of the rule,... 'l'o permit the insured's attorney to invoke

the work-product rulc as a bar to cliscovery in this

instance would effectively allow thc rule to be used as

sword t'ather tltan, as irltended, a shield.

lVasle Munttgement, Inc' v, Inîernalional Surplus Lines,

supra, 330.

Like thc situation prescntcd it't llastc hlanag,emenl, the

instant case does not prescnl circumstanccs contenplated

by Hickman v, Tqtlor, Stanley Ilotks, or Practice llook $

21 9 because it appears that, at lcast, sotne olthe materials

sought wele procluced at a timc when the paúies shared

prcðorninantly comlnon, nonadversQríal interests and

when, indeed, the insurcd was under a duty to cooperatc

with the insurer in its clelcttsc of the underlying action'

Thus, while, ordinarily, tnatorials prepared flor an earlier

litigation tnay cnjoy work procluct protcction in a

sulxequcnt action, sce, e'g', Midlctntl Int'e'vl¡nenl Co' t''
ltan A,l.tt),tte, Noel & Co., 59 l;.tì'D. 134 (S.D'N'Y' 1973)'

in a casc in which thc parties shared a colnmon interest in

the undcrlying litigation one charactclizçd by

contractual privity, shared exposttre, and the duty of
cooperation, .., the parties rnay not retuse to disclose to

one another materials obtained or produced within the

scopÇ of their comlnon interest. Furthcrmore, regardless

ot' whether the duty to cooperate extends to sitt¡ations

where the insurer denics coverage. the wolk product rulc

permits sufficient cc¡nsitleration of faimess and equity,

,.", ,.g,, I"learnv,,Ra¡ supra, 581-82; Handgards, lnc' v'

Johnson & Johnson, lnc', supra, 929, to plohibit an

insurecl fronl sintultancously seeking payment lior liability

incurreci ancl denying the insurer's right to exatninc

materìals related to the urrdellying clains.

3. Conclusior¿ and Order
*ll As noted above, because the defendants' motion for

contpliance can be decicled satisfàctorily on prel'erable

altentative grouncls, the cottrl declines to adopt the "at

issue" doctrìne in this instance. For the forcgoing l'easons,

howcvcr, the court does conclude that thc attorney-client

plivilege and work product protection arc not applicable

io matãrials generatècl in connection rvith the unclerlying

actions againit the plaintiff by third partics, for which the

plaintiff seeks indernnification and/or def'ense costs from

ihe defendants under insurance contraats containing

provisions rcquiring cooperation. However, those

protections ntay be available to bar disclosure o1'any

comrnunications or lnaterials generated in preparatìon fbr

this declaratory judgmcnt action, subject to the plinciples

of applicable láw 
-articulatecl 

in this me¡norandutlt of

*10 The existence of the cooperation clause bears on a

second problem inherent in the plaiutiff s work prodlct
cìain.rs, 'l'he work product rule protects an attorney from

being tblced to clisclose files prepared by the attorrley in

anticipation of litigation. Practicc Book $ 219; Stanley

Ilorks t'. Nev, llrîtain Redevelopment Agency' supra, 95'

Because the dorninant purpose of the wclrk product rule is

the protection of the advel'sary systenr, see United Slates

v, Ñohle.ç, supra, 237-38, and because it is an exoeption to

thc general rule perrnitting disci.rvery, the work product

rule appropriately has been given a narrow interpretation

consistcnt with its underlying pul'poscs' see S/ale v'

Ca,scone, srrpra l8ó; Falvey's Inc, v' Republic Oil Co',

Inc,, supra, 932. Faced rvith a situation sinlilar to that

presentecl lre¡e, thc ll/aste Manugeruent cavtf noted that:

ln the typical case, tnaterial is gcncrated in prcparation

for trial against ati aclversary who may scck disclosure

of his opponcnt's work product, Here, the sought-after

rnaterials wet'e, itr the fìrst instance, prepared fbr the

mutual beneñt of insureds and itlsurel's agairrst a

thircl-party advelsary..'. While the work-product

rnaterials, hacl they been requested by the third-party

opponent in thc underlying lawsuit, would have bcen

entitled ttt protection, lhat same protection is ttot

wa¡r'antccl here, This, we firrnly believe, rvas not the

situation contemplated hy Hickruan fv, 7'a¡tle¡']'.',
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decisíon.

The nature of this decision renders it unnecessary to

determine whether individual pntries presently oontained

in the privilege log comply wih the orders previously

rendered by the court, KoletskY, J.

The court anticipates that the principles and conolusions

contained in this decision will provide sufficient guidance

to the parties to enable compliance with discovery

requests where claims of attorney-client privilege or work

próduct protection have been made' The vast numbQr of
iuch claims effectively prevents judicial resolution of the

disputes on an individual basis' Whero neoessary, special

protective orders may be sought with regard to individual

documents or infortnation on a litnited basis, however.

Accordingly, thc court orders the plaintiffto comply with

the cliscoväry requests of dofendants by applying the

principles in this decision. Where a claim of privilege or

iork product is reasserted, the reason for such assefiio¡

End of Docunrent

must be accompanied by a reference to the principles

articulated in this deoision, together with factual

representations sufücient to enable the court to determine

thè issue, Correspondingly, any subsequent motions lo

compel dealing with claims of privilege o1 york product

shali also refei to the principles articulated herein, In the

event that, hereafter, ãn issue of privilege or protection

under the work product doctrine arises in a context

reasonably governed by this decision, and q party either

asserts the attorney-client priviìege or work product

protection or claims the unavailability thereof in

äontravention of the principles of this decision, sanctions

may be requested by any affected parly to the action'

AII Citations

Not Reported in A'2d, 1992WL 139778,6 Conn' L' Rptr'

478

(ô 2û1 ñ I honson Reuters. Na ciâinì to original U S Governnrsnt Works
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KcyCite Ycllorv Flag - Ncgative Trcatnreirt

Disrrgrcctl Witlr by Milroy v. lìrtnsorr, D.Ncb., Febrtra¡y 3, 1995

1990 wL r5o445
Only the Westlalv citation is eurrcntly available,

Unitecl States District Court, D' Connccticut,

William R. Ilarris, et nl., Plaintiffs,

Ildrvin B. Wells, Jr:., et al Defendants.

Rclwin !ì, Wells, Jr., et al., Plaintiffs,

v.

lVillÍam lì. Ilarris, et al., Deferldants'

B-89*391 (WWE), B-89-+82 (!WVE)

I

Sept. 5, r99o.

Attorneys and Law Firms

trlank J. Silvestri, Jr., Davicl P. Atkins, Zelcles,

Needle & Cooper, P,C., Bliclgeport, Coun,, Antù'cw

.1. Lcvattcler, Iìichar<1 D, Weinhclg, Adam Roivlatld,

Sherefl, lìriedt.nan, Hoffinan & Goodm¿rll, Nerv Yorlc

City, fbr plaintiff.

tìicharcl F. Larvlcr, Etrgenc J. lliccitl, I(ari A. Pedetsen,

Whitlr¡al & Ilanso¡n, Greeuwich, Colln., for AroChem

Corp, and AloChcm lnterrrational.

Thonrirs D. Golclbclg,.Ìalncs F, Sta¡lleloli, Cal'ole

F-. Wilder, f)ay, Belry & Howard, Slamlbrd, Conn.,

Robert ll. McCarv, Thorllas Ìì, Conncll, Wilmer

Cutlcr & Pickcrirrg, Waslrington, l),C,, for Edwin H'

Wells, Jr., Stetson Capital Corp., Stctson Pet¡oleum &

Petlochemical Vcntures Inc,

i)r¡tel lvl, Nolin, Schatz & Schatz, Ribicoff & Kotkin'

St¿unford, Cottn., Joseph f). Popc, l(cvin J. Tr.r¡er, .latnes

Cl. MoMillin, Werbel. McMillin & Carnelutti, New York

City, Ibr Aller¡ & Co,, hrc.

EGTNTON

IIUT.ING ON PENDTNC MOruONS

*l Farriliarity is prcsumed rvith the convohrted factual

ancl procc<lural background behind thcsc consoliclated

lawsilits in which discovery is being coor<linated witlt

a relatsd action pcn<ling in the Distl'íct Court lor the

Ccntral District olClaliforrria, (Søø Dkt, # 155)' The Court

will bliefly sltutnarize only those fäcts lelevant to the

currently pending discovcry motions.

I"ACTS

On December 20, 1989, this Court reserved clecision on

a Motion to Compel liled by thL'ee of the 'Wells Grottp

dcl'cn<la¡rts. Dccision was resel'vod pcnding l'eview of'

approxin'rately 100,000 docr¡msnts pr:oduoed by Hallis

and AroChcnr in response to the Wclls Gt'oup's I'eql¡csts,

Tlrqsc docutnents were thc subject of a protective ol"dcr

entered by this Court on f)ccember 29, 1989. Upon

completiot.t of fhis review, the Wells Group was tr: inforln

the Court whcther or not it intended to renew its Mcltion

to Compel.

Ori July 13, 1990, a hearing was helcl before this Court

on a lelated mattcr. At that hearing the Wells grottp

inlonnecl the Coult that a t'cview ol'the documenf's had

bcen completed anc,l it wotlld bc t'cnewing its Decenlbcr',

1989 M<ltion to Compel, Pttrsnant to this Coult's order

the partics have lilcd briel's updating thc issues raised in

thc Wells Group's original Motion to Cornpel and raising

all other discovery issues which they contend rcmain

outstanding.

In the time betwccn the filrrrg of its Motion to Cornpel

ancl the July 13, 1990 liearing, the Wells grottp servcd

subpoeuas on approximatcty 23 norl'parlies seeking the

prociuctior of documents, rnany of which the Wells group

claims have been imploperly withheìcl by Harlis and

AroChem, Itt respottsc lo these subpoeniìs, AroChelrl

has liled two urotions fol protectivc ordcrs prohibiting

the Wclls group frorn obtainir:g discovery from these

non-parties, Approximately l6 oi thcse non-parties,

apparently rcluctant to gct involved in this dispute, havc

rclusecl to responcl to these srtbpoenas tlntil orclercd to do

so by this Cout't or the District Cotrrt in California' ln

respolrse, tire Wells group ñlecl a Motion to Compel iu

the District Court flor the Centlal Dist¡ict of Califonria

sccking to cornpel pro<Jitction of <Joçunrents fì'om U'S'A'

Pctrolcum, one of thc uon-parties who h¿rd carlicr bcen

served with a subpocna. A hearing on this lìlattor was

helcl bcfore Magistrate Brown ou August 21, 1990' Tltc

Magistrate dcclined to rttlc on this motion and deferrcd to

this Courl's t'ulirrg on thc pendirlg discovely motions' The

Wells group has also fltled a Motion to Compel procluction

froln Llarry E, Peden, lll, an attorney and director of
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AroChem, who w¿rs acldccl as a clcfcndant irr the Wells

amendecl cornplaiut file<l on A¡rril 10, 1990' This ruling

rvill acldress thc trvo motions to compel fìled by the Wclls

group ând the two lnotions for protectivc orders frled by

AroChcm.

DISCUSSION

T. THE WELLS GROUT'S MOTTON TO COMPEL

PRODUCTION ItROtr'I HllRRIS ÁND AROCIIEM

The Vy'ells group clailns that Han'is and AroChen have

lailcrJ to producc tnarry highly lelevant docunlcnts, In its

Motion to Cornpel, the Wells group lísts clevetl categories

ol' cJocumcnts which it clainrs Ilarris and AroChern has

failecl to ploclucc. T'lre Cotrlt rvill acldress each of thcso

clairns inclividuall y,

*2 1) Docutnent:; regardirtg the ,¡toclc ou'ner'vltip ol'

AroChetn (l)ocumcnt Reqr'test Nos. I and 2)

AloChcnr bas agreed lo plodncc these cloct'ttnents,

tlterefol'e, tlrere is uo ueed for an orclct' conrpelling suclt

ploduction,

2) Docurncnrs rcgorclin,g thc re./urbí,rlutrcnl uncl oparatíon oJ

the fiu:ilit1, (Document Requcst Nos, 3, 5, 6, 8, 28, 36,41

atd 44)

Han'is and AroCLrem are hcreby orcleretl to prodtrce all

docu¡rents in their possession which ale t'csponsive to

these requests ancl rvhich have uot alleady becu plodtlcecl'

or tltrough thc use of AroChern's facilities). The Wells

Group's rcqüest is derlied, ltowcvcr, insofar as it rolates

to the personal tracling activity ol V'J. I)ispenza, .ioseph

Shcperd or tlarold Sebastian.

5) D<tcutnenls relatürg to actual or proposedfinancirtg to be

proviclecl to Harris or ÁroChem (document Recluest Nos'

15, 20, 22, 38, 42, 46 ancl 47)

Harris arrd AroChem are her:eby ordered to ploduce all

<locuments tvhich are responsivc t.o thcsc roquests and

which have not already bccu produced,

6) Dot:tutcnls relating to cunpcttsotion paid lo AroChcnt

cmpktlt¿cs, d,irectorls or cott"¡ulluttl'r (Document Rcquest

Nos, i9 and 45)

Harris and AroChem are hcreby ordered to produce all

clocnmeuts which at'e responsive to thesc requests'

7) Doctmrents relutíttg lo nrcmhets of AtoClrcm's Board of

Di.rectors (Docurnent Request Nos. 18, 23 ¿nd 26)

Thcse requcsts are hereby dcnicd as presently framed' The

requests ¿re overl'lroacl ancl should bc revised Io comply

with the reqr,tiremcnt ol the Fcderal Rules that discovcry

rcquests "set forth thc itorns to be inspcctcd eithcr by itern

or category with reasonablc palticularity"' Fecl'lì Civ'P'

34(b).

8) Doc.urnents rekttirtg ta Harris' Business Deulings

(Doculnent Reqncst Nos' 25 and 29)

H¿u'ris aud AroChern are lreleby or<Jcrcd to prociuce all

clocumçuts irl their possession which are rclevant to thcse

requests,

9) Do<:wnent,r relatirtg to Áro(llænls Finøtckil and olher

recorcls (Docunent Request Nos, 32, 33,34,35,39 and 40)

Harris an<J AroChem are hereby ordered [o pro<Juce all

clocumculs respotrsive to lhese reqtlests to the exte¡lt that

they have uot alreaclY done so,

I0) Correspondence an¿l tJocumenls relatittg to tlte Wells

Group {Docutneut Requcst Nos. 3l and 43)

These tecluests arc hereby clenied as prescnl"ly framecl' The

requests are ovcrbroatl ancl should be revisecl to comply

3) Dot'tmtenls rekttirtg Io the

(Documenl Request No. 4)

e,tcrow arr4ttgetnent

Hat'ris atrcl At'oChcrn arc hereby orderecl to prodr'rce

all documcnts relating to the $2'3 rnilÌion oscrow flrtncl

provicled to thern by Victory inclucling but not liuriteci t<;

all ciocr¡metrts relating to any clrawdowns of that fund,

the intenclecl or aclrtal use ol any lunds which were drawn

down and the repayment ol sttch funcls, il arly.

4) Docttments re.lating to Ilarris' tuul AroClrcm's ffudirtg

cu'tit'ities (I)oculnent Request Nos, 9, 10 ¿rnd 37)

Harris aucl AroChoul arc hcreby ordet'ed to produce all

tfocutncnts lelating to the ptrrchase or sale of pe tloleum

or pctroohcmical f'ecclstocks or products by r\toChern or

by llarris (eithel indiviclually, on behalf of AroChem,
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wittr thc requiretncut of thc Fedcral Rules that discovery

rcqucsts "sct fbrtlt tl.re items to bo itrspected cithcr by iterr

or category witlr reasonable particularity." Fed'R'Civ,P,

34(b).

*3 ll) Ðoumcnls rclatirrg to Huriis' ckims fot relie./'

(Document Reqttest Nos, 48-59)

'l'hese lecprcsts are het'eby dcnicci us presently litmed' The

rcqucsts are ovcrbroacl anci sirould be revised lo conrply

with thc requiretneut ol lhe Foderal Rules that discovery

requcsts "sct forth thc items to bc inspected eirhel by itcn
or category r.vith reasonablc particrtlarity." Fe<l.R.Civ.P.

34(b).

All cl<¡curnents pr^evior,tsly produced by Harris and

AroChtrm are to bc suppletrentecl to incltrtle all rcsponsive

cloculnents lhat were preptrrecl or geuet'atcd afìtel July l7'

1989 anclr.rp to April 10, 1990' the date olthe filing olthe

Wells Amended Complaint. Docunrents to be procitrccd

as a resr¡lt of this ot'cler at'e to include all respolrsive

docnmcnts generaled up Lo thc date of the tìling of' the

Wells aurended cotnplaint,

Given thc t'!ature of tlic allegatious in this case, it is he reby

oldered that all docunrçnts that arc produced in this

litigation arc sr.rbject to thc Dcuembcl20, 1989 protcctivc

orclcr issned by this C<.¡urt in connection with an earlier

documcnt pro(luction, Any violtttions of that orcler will be

taken very seriotrsly by this Cotlrt ¿urd upon proof of such

violations, satictions will be itr¡rosed'

IT, 7'HE T4/ELLS GROUP'S MOTION TO COMPÏL
PIIODUCTION F]ìOM HARRY PEDEN III

In respottse to the Wclls Grortp's doctrmetlt roqtlests,

Peclen rclused to prodrrce seven cateS,orics of doculnents

on 1he grounds that the documents in these catcgorics are

either irÌelevant or arç protectccl fior¡ disc.losure by the

attolncy-olient privilcgc. Aftcr a review of the categolics

of' docun-retlts withhclci (,seø Wells' Mcmorandum in

Suppolt of' Motion to Compel at pp. l0-l l), the Cottrt

tìnds that the spccilic categories of docunrpnts sought by

Wells al'e relovant to the corc issucs ol'thís litigation and

certainly mcct the starrdarcl of'Rule 26 oltho þ-cdelal Rulos

of Civil Proceclttt'c which allows fbr discovcry of "auy

nratter that bears ott, or that reasonably could lead to

othel'tnatler that could lrear ou, auy issue that is or rnay bc

in tlre case," )¡tpenlutitucr l;untl, lnt', v, Scntlert,43? U,S

340,351 (t978).

The Court also finds that these clocunlçnts arc ¡1ol

protcctccl by thc attorney-client privilcge, When the client

is a corporation, tire attoruey's oblìgation to protcct

the client's conficlences runs to the corporate erltily

and not to atly individual officsr, See tlvitmco, Ittc'

t,, Corricu, 705 F,Supp' 666, ó80 n' 4 (D.D.C,1989);

Conn. k.les o/' Pro/'es,tioncrI Contfu<:l,Rule l. I3 (applioable

under Rulc 3(a) ol the Local Rules of tliis Court);

Conrmittee on Profcssional Ethics of the Connccticut Bar

Assocíation, Fonnal Op. 88*12 (1988), reprìnletl ìn ABAI

BNA Lawycrs' Mttttttul on Professiorul Conducl 901:59

(1988), As a Dclaware corporation, AroClrctn's directors

arc entrustocl with the respousibility to mânage thc aflairs

of thc corporation. Del.Cocle Ann,, tit. 8, $ I4l (1983)'

Conseqneutly, it the corporittion's directors who hold

anci control thc corporation's ¿rtlorney-client privilege' See

Cornntot!ì.1¡, Iitttut'es '!.'rntling Oonnn'n v. Weinn'uil¡, 471

tJ.S. 343 (1985)i In tc 0'P.iVl. Lca,tirry Serv't,, I¡tt:', 670

F,2d 383,386 (2d Cir'1982).

*4 The question of thc propriety of an asscrtiotr of

privílegc by one clircctor agaillst anothet'was addlcssed irl

Kírby v. Kiråy, No. 8604, slip op' (Del'Ch. July 29, 1987)'

In that case the conrt held that thc attorncy'client privilcge

belonging to the colpot'ation çannot be invokeci against

its own directors. The Court louncl that uridcr f)elaware

corporato lâw, "the ciirectors, collectively, welc the client

at the timc the legal atlvicc was givcn ,,, [and they mtrst] be

trcate<J as the Joint client' rviren legal advice is relrdered to

the corporation through one of its offiqcrs or directors'"

Id, at'7 .

Similarly, in litigntion betweeu sharelioldcrs and the

corporate entity, thc corporatiol.l Oannot assert thc

atlolney-client privilogc against its shareholclcrs' Gtn'tttt' v'

Woll'inÌtarger, 430 lt,2d l093 (5th Cir,l970), cert' denied'

401 L).S. 974 (1971). See also Quintel Cotp., N'I/' t''

('irihçnk, N,A., 561F'Supp. 1357 (S'D'N.Y'1983)' Wclls

is bolh a sirareholder and a director of AroChem' He

has iilcd a derivative larvsuit on beh¿rll ol all AroChem

shareholders. Mot'eover, even il a lcgititr,alc claim ol'

plivilegc could havc beeu assertecl by Pedcn against Wclls

anci/or the sharcholciers, Wclls has in thjs Cottrt's opinion

delno¡rstratecl good causs to overconre sltoh clairns of

privilege, Scc Gttrnø t'. l4/olfïnhtu'gttr' 43Q F'2d l09l'

ll04 (5th Cir.l970), cert' denietl,410 U,S, 974 (1911)'
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Firrally, Peden has selved AroChcnr not only as its legal

aclvisor, but has servcd ¿rs an offìcer and dircctor of the

corporatiott ancl has appat'cntly beel: involvcd in rnatly

aspects of thc colporaliotl's busiuess' Pcclcn's involvct.nent

in the business ol A¡oChern filrther rtndertninos his claim

ol privilcgc. See L/nitad Skttes v. lnlernolional Bi'¡,çl¡ttr,r,t

tul c rc I t i t tes C o r I t., 66 Ir, R. D. 20 6. 212-2 13 (S. D' N. Y. I 9 74),

For these rcasolls, Petlen's clairus of attourey-client

plivilegc as a reasotl lbr his refirsal to producc the

rcqucstecl documellts must lail alld thc Wells Gt'ortp's

Molion to Compel Plodtrction ol l)oculrlents fi'onl Pcdcn

rnust be grirnted. I

lll, AROCHEM'S M)T|ON fOR /1 I'ROTECT'IVË

ORDER

Finally, tl'tc Cotlrt trtttts to AroCheln's urotious seeking

two protcctive orders barrirrg discovery by thc Wells

Gt'oup ft'our varions nonparties upon whotn the Wells

Group has selved sttbpoenas ancl notices oldepositiorrs'

The Court ñn<ls that rnany ol the recltrests servecl on thcse

nonparlies are dLrplicative r:f lcc¡uesls rvl'riel'¡ have l¡een

served on Ilarris, AloChem and Pe<len. lt is likcly that

a substantial portiorr of'tlrc cliscovcly sought lrom these

nonpärties will be urìnocessilly once Flat't'is, AtoChcm

and Pcclcn ltavc procluce<j the docurnents which are the

subject of tlris rtrling, Civcn the natule ol the allcgations

in this casc and the questions of credibility uporl which

this litigation turtis, thc most prudcnt con¡se olconduct is

onc rvhich, to the exlent possible, rninitnizes the clatlrage

to AroCircm's busincss diu'ing the coursc olthis litigation'

At the vcry lcast, cliscovery should be slayecl against these

noupartics until it cau be dctcrrnined whcthel or not all

the documents sought by the Wclls Group can be obt¿rincd

from the partics. This lcsult is desirablc sincc all of

thoso n<xpartics are engagec.l irl business with AroChern'

Constant ¿ìttempts to bring lhese business ¿rssociales itlto

this litigation rnay well havc ncgative eflccts on tl'¡esc

business relatiotrships, Theretblc. this Court will granl

AroCheln's Motions fbr Pt'oteclive Orclels trntil sttch tinle

as the Wells Group has revielcd tltc doctttnents produccci

as a lesult of this rulirrg. At that timc the Wells Group

rnay, lqlol1 demonst¡ating that thcre rellÌ4i11 docutncnts

ol othcr iufol:nration that can bc obtaincd orrly thlouglt

thc conduct of discovery from non-parties, move 19 r'acate

thcse olclcrs.

CONCLASION

*5 For the loregoing reasons' the Wells Glottp's Motion

to Conrpel Production o1' Documents f'r'<lrn l-larlis ancl

AroChem is GRANTFII) in palt ancl DENIFID in part;

the Wclls Grortp's Motion to Con'rpel Procluction fioln

Hatlry Peclen III is hercby GRANTED; and AroChe¡¡r's

two motir'¡trs lor protectivc ot'dct's are hercby GRANTE|)

to the extent trotcd ab<;ve.

All Citations

Not Reporte<1ir F,Sup¡r., 1990 WL 150445

Footnotes

1 ln opposition to the wells Group Motion to compel, Peden argues only that the motion should be denied because counsel

failed to comply with the requirement of Local Rule 9(d)(4) that there be a good faith attempt to resolve the issues prior to

filingsuchamotion.TheWellsGroupclaimstohavecompliedwiththisrequirementbuttonoavail 
Denial oftheMotion

to Compel on the ground that the parties have failed to make attempts to resolve these issues would serye only to delay

these proceedings further, Moreover, the history of this litigation to date suggests that any attempts at resolution will be

futile at this time. Thus, without determining whether any good faith discussions in fact took place, the courl declines to

deny the motion for failure to comply with the local rule'

l..t¡ri iil l.roi:t¡illr)¡rl 1.: ìillir.iliilitlij.)ll l,lr:lili)].ì iir: l;ì;rii:i lll r;ri:;:tl:ll il l) fll;r'rtiililltrlìi !^'riìliiiì
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Inc., a' Delaware col'poratiolì, Dcfendants'
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Grovcr C, Browtr, Edwald M' McNally, and Mary

M. .]ohltston, Morris, .lames. Ilitchens & Williarns'

Wilmington, Delarvare ¿rrd Roberl P. Buford, Ilrtnto¡r &

Williarns, Ilichmoucl, Virginia, ol Counsel, for plairrtitß'
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Defendant [t,M. K.irby F otlndati<¡n,

MEMORANDUM OPINION

Bþ;ltGER, Vice Chancellor.

*l This action involvcs a disprtte âmong lour siblings

over the coutrol of a charitable corpolation, the F'M'

Kirby Foutrdation, Inc. (thc "F-ouudation")' In Count I

ol theil amenclçcl cornplaint, plaintiffls, Allan P' Kirby,

.lr, ("Allan l(irby"), Glace K. Culbertso¡r ancl Ann K'

K.irby, seek ¿r clctermination that they, togethel ivith thcir

brother, dclcndant Fred M. Kilby, II ("Fred Kirby"), are

thc directors ol thc Foundatioll, Count II chargcs Fred

Kirby with variotts breaches of tìduciary cluty both in his

rnânagement ol the Foundation's assets and in his clcction

of'his wile and lour ghildren (the rernaining dcfentiants)

as rnet:rbers ol thc Foundation. This is the decision ou

tiefenclants' motion to dismiss Count I for lailure to state

a claim and plaintiffs' motion to compel productiorr of

documents.

Tlie followirrg is a briel clescription of the backglound

of tlre Founclation and the acliolls that gave risc to

this <lispute, as recitecl in the arnenclecl complaint The

Founciation was orgatrized in 193 I by F.M. Kirby. tltc

grandlather of plaintiffs arrd lrrcd Kirby. It rvas, and

remains, a tron-profit çorpot'ation dedicated to rcligious,

charitable, scientific, literaly and eduoational purposes'

The þ'ou¡rdatior:'s original e¡ldowmettt rvas apparently lcss

than $ I millionl il has since grown to approximately $ 150

milliorr.

Thc certificate olincolporation provides, in relevant part

EIGHTH-The conditions

corporation are as lollows:

of membershiP of thc

l-Only in<livicirtals interested in the objects and purposcs

of the colporation are eligible to become nembers' New

rnernbers ol the corporation, witl,out limit as to nttmber,

lnay bc elestcd by a majority vote of the old members' A

nenrbcr nray volttntarily withdraw lrom the oorporation

at any time. 'l'here shall be at all tiules not less than thLee

mcnrbers of the corpolation, ancl il', at any tirnc, the t<ltal

r.nenrbership shall lall below threc lncmbcrs, "' the lrvo

reuraining tucmbers, or tltc one r:emzrining metnber, as

soon as practicabl€, sl¡all eloct or sclcct a new lnetlber or

rnembcrs at least sufficient to bring the total nrcn.rbcrslrip

up to thrcc members..,. [I]n thc cvcnt that thelc shali at

any tirne cease to be any mel¡rbet-s of the corporation, then

thc cxecntors or administrators of the last three tnembers

lo have their membership terminaled by death' shall elect

thrce uew menrbers. Il'al the time there shall cease to be

any metrrbers ol thc corporalion, there shall trot be as

n1&ny as three lbrmer tnembcrs whosc nrembcrship was

teuninated by dcath, thcn the executors or adtninistrators

of'thc last two melnbers or tl"rc last ouc metttber, as the

case rnay be, to have their or his membership tenninated

by dcath, shall elcct <-¡r select thl'ee new nel¡bel's"''
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2-The cor'¡roration lnay establish nnd put it¡to effect such

frirf ìrcr rules, regulations and orders govcrning adrnission

to r¡embersliip, dttties and obligatio¡rs of tnotnbers,

provisions fot: suspension, reprimands or expulsion lrom

membership ancl classification of meurbers as the tìylaws

shall from timc to time provide ¿rnd as shaìl not be

inconsistcnt with Section I ol Lhis Article,

*2 Eighth Article ol thc Certificatc of Incorporation of

thc F'.M, Kir:by lìortrrclation,

The original tlembcLs of tho Foundation werc Þ-'M' Kirby

an<l two othet' gentlcrnen who al'e not ailegcci to have

been lnembels ol thc Kirby farnily. It appear:s that the

thrcc original members also çonstitutcd the Forrndation's

boarcl of clirectors. ln 1940, F M' Kirby died and his son,

Allan P. Kirby. rcplacecl hiin as a ¡netnbsr and clirector'

In 1953, Flcd Kirby was elected a member and director'

ancl plairrtiffs-Allan P. Kirby's othel chilclren-were elected

directols,

In 1973, Allan P. Kirby diecl, Since the other original

menrbers of'thc Founclatiorr hacl dicd at sotne eat'lier tinlc,

Allan P. K.irby's death lelt Frecl Kilby as the solc metnbcr

of ti¡e Founclation. I?or the ncxt elcvcn years, F'rcd Kirby

rcmainecl the sole tnenrber of the Founclation, ar.rd he

ar:<l plaiutiffs constitnlecl the entirc board ol clirectors'

In April, 1986, in thc belief that Frc<J Kirby rvas still thc

sole member of'the Foundation, Allan Kirby wrote to

his blothcr and reqrtcstecl that each of' the plaintifl's be

eleotcd motnbels. irre<i Kirby wrote back, aclvising his

brothel lol tltc fit'st linre that he had elcctccl his wif'e and

four chilclren as members several ycars bcfore' Plaintilfs

rcacted to this ncws by anrendiug the Fourldation's bylaws

at a Jullç 5, 1986 special rnecting ofthc board ofdirectors'
'Ihc rcsohrti<tn, which was approved over F'recl Kirby's

ncgative votc, Provides:

RESOI.,VED thal the ByJaws be amen<Jecl so as to

provicle ibr lhe lloard of Directors, and only the Board ol

Dircctols, to constilttte the Membcrs of'the Corþoration'

.A,menclccl Complaint, !l 20' The cffcct of this bylaw'

accorciing to ¡rlaintiffs, was to l:rakc plaintifß menrbers

ancl to relìtove from r:rçnrbership Frcci Kilby's rvife and

childlcn. F'rcd Kill¡y considered the arnendeci bylarv

invalid ancl ol no oflcct, In August, 1986' he, his wifc

ancl his children held a mceting ol mernbe rs at wlrich thcy

purportccl to remove plaintills lronl thc boarcl olclircctors

aud elect thelnselvcs tt¡ it.

Thus, at prescnt F'r'cd Kirby is the only person whose

status ¿rs a member and clirectol is undisputcd' Plaintiffs

argue that they are members by virtue of the amendeci

bylaw aud, lbr the same reason' that defsndarlts were

runable to retnove them as directols. Del'endants argue that

the arnencle<J bylaw is invalid. Thcrefole, cither by thc

collective votes of F'recl K.ilby ir¡rcl his lanily or by FLcd

Kirby's vote as thc sole ntentber, plaintifls r'vcre removccl

as dircctors in August, I 986'

The validity ol the amcnded bylaw trtrns' in part, upon

whcther it confJiots with the certifrcate ol incorporation'

ßsl;untiu| Ilnterprisct- Corp. r'. Autantu!it Stcel Prcl'ç',I)el'

Cìh.. 159 4..2d 2s¡j, 2¡J9 (19ó0); 8 Dcl,C' $ 109(b)' 'Ilte

conflict, if thele is one, arises from the pr:ovisions ol

Section I olArticle Eiglrth. That section states that "þrlew

meurbets .,, ¡n¿{y be electqd by rrajority vote of the old

membcrs." There rnust bs at least thrce membels at all

tirnes and, ifthele arc less than thrcc, Section I requires the

remaining tnembers to select a sufficient number of new

rnetnbcrs to bring the total to at lcast three' If therc are

no rnetnbcrs, thc executors of the last thrce people whose

nrcrnberships werc terminated by death are required to

select three new nembets.

*'3 Plaintiffs argue that, altltough section I specifics

two uretho<Js by which mcmbers may be selecteci' it

clocs not pt'oscribe all othels. Nowhere in Section I is

llterc any express rcstliction on the powcr of the boalcl

ol' dit'ectors to elect new lnetnbet's. Section I proviclcs

only that netv mcmbers mav bc electcd by old membcrs'

Plaintilfs rlrgue that the rtse ol the wot'cl "may" indicatcs

that tlte power granted in Scction I is ¡ron-exclusivc'

Morçovet, Scction 2 etnpowcrs the board of directors to

make rulcs, r:egulations anc.l orders governing aclmission

to a¡rd expulsion ft'om membership. Plaintilfs algtte that'

given this broad grant of power to the clirectors' it is

entilely cottsistenl to read Seçtion I as lhey riuggest'

The amenclecl bylalv <joes not preclude lhe nrembers

fiour cxercising any of thc powel's confer¡'ed in Section

1. Thoy tnay elect uolv lnetnbers by, at the sanre titue'

electing thc propose<l lnetnber a dircctor' Since the Court

should attompt to rcconcilc the arnended bylarv with tlte

ccttificate, E,s,tc¡'tliul Entcrpriscs Corp' v' Atttomutic' Slcel

Protl,t., Inc,, suprct, and sltsh a reconciliation is possible by
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reading Section 1 as non-exclusive, plaintiffs argrrc that it
rvoulcl be inappropriate to dismiss Count I.

Dclcndants arguc that Seotion I of Article Eighth is clcar

and unambiguous, They say that it establishes thc only

rnethods by which a pcrson may become a new melnber.

The slatement lhat new lnenrbers "nlay" be elected lry old

membels in no way sttggests that the boald of directo¡s

also rnay elect new meurbers. Rather, ciel'endants argtlc

that the nse of the rvord "mzìy" rnerely grants the old

lncnlbers discretion to elect trew mombcrs or not as they

see fit. Defbndants also contelìd that, if thc constt't¡ction

advanced by plaintilfs wcrc accepted, a signiñcant portion

ol Scction I would be superfìuous. As tloted above,

Scction 1 sets forth steps to be taken by the rernaining

rurcrnbcrs or the exectttors of deceased ¡netnbers to bring

the total rnernbcrship up to al least tltt'cc if the menbership

làlls below that level. Those provisions, thcy say' would

be unnecessaly if thc directors hacl the power to elect new

¡nernbets.

In a<i<jition, defèndants argue that the amended bylaw

conflicts with Seclion I bcctlusc it lirlits thc numbel'

of n:ellbers ol the Fonndation. Sectiorr I provides that

rncml¡crs uray elect new tnembers "without limit as to

¡rurnber," However, thc atnenciecl bylaw requires that

mc¡lbe¡s bc ciilectols and clelenclants assert that a pre-

existing bylaw provi<Jes that thclc shall be six dirccto::s.

Thus, in<iit'ectly, the ameuded bylaw limits the number of

members to six.

Even if the Cotrrt were [o fìlld that the at¡endeci

bylar.v cloes not conflict with thc ccrtilicate, defendants

contend that the ancncled bylaw must be strickeu as

bcirrg inequitabte. Relying ttpon such çases as S'clwc.ll

t,, Chris-Crtllt Intltr;l:rics, fur'., Del.Su¡x.,285 A.2d 437

(1971), and ln rc Osteoprúlit I/o,rpital At,s'n o.f'I)clrut'ara,

Dcl.Cb., l9l A.zd 333, uffd, Dcl.Supr,, 195 A2{l'159

(196-l), clefencl¿rnts say that the a¡nended bylaw gives

plaintiifs ¿rbsolr¡te control over the I'ìoundation and,

thus, constilutes an egregiorts subversion of oorporate

clemocracy rvhioh shoL¡ld not be lolcrated by this Court.

*4 On a urotion to dismiss lor lailr¡re to state a çlaim, all

inferences lnust be constrtted in plaintills favor, and the

motion n'rust bc <lsnied unless the claim is clearly wilhout

nrelit as a rxattgr ol lacl or law, Rul¡kin v, l'hillip A'

IInnt Cht:tni.t:ul Corlt., Del'Supr,, 498 A.2d 1099 (1985)'

All well pleaded f'actual allcgations lnust bc acceptecl as

truc, but unsuppot'tecl çonclusions offact and conclusious

of law are rrot deerned adr¡itted. l;[/cinhergu v, UOP, Int:"

Dcl.Clr., 409 
^.2d 

l2{t2 (1919),Tlrus, plaintiffs' allcgation

thal the bylaw is not inconsistent with thc certificate

of incorporation is not clcctncd admiltecl because that

allegation is a conclusion ol law. On the other ltancl,

defendanls will not be able to prevail on theil motiou lo

dismiss unless the Court calr ¡lelerminc that the anended

bylaw would be invalid ttnder any set of lhcts plaintiffs

nrighl be trble to prove.

Irr <iecicling whether the arncndcd bylaw conflicts with the

certificate, the Court uses the rules applicd to interpret

stâtutcs, contracts ancl othcr rvrittetl instruments' llihhart

v. IIollytvoocl.I'arlc, Int'., Dcl.Supr., 457 A.2d 339 (1983). if
the provisions in qucstion are unatnbiguous, they tnust be

applied as written, giving tire langttage chosen its orclinary

meaning, 'l'he provisiorrs are arnbiguotts ouly il they are

reasonably susceptiblc of clifferent irltelpretations. The

lact that the parties disagree as t<¡ the nreaning olArticle

Eighth does not cl'eate atl arnbiguity. /r/.

I agree with clefenclants that tho use of thc word "may" in

Scction I olArticlc Eighth is unarnbiguous, That section

not only provides that tlleurbers "may" elect new nrembers

but also goes into sourc cletail as to what must be done

if the rnembership dlops below thrce, The remaining

mernber(s) "shall" elect one or two more membcts, as

necessary, to bring the total up to three, If there are no

remaining members, thcn the exectltors of tire last three

nrembers to have hacl their nrenrbership tcrmiuated by

deallr, again, "shAll" elcct thlee new mcmbçrs.

Section l, rcad as a wholc, climinates any antbiguity as

to the meaning ol the word "nray"' As a gcncral mattcr,

rnornbeLs are elnpowerecl to elcct new mcntbers (i,c,, they

"may"), whercas unclcr ccrtain spccifictl circul¡stalìces

they are required to clo so (they "shall"), In context,

the only reasonable iuterpretation is that the wolcl

"nlay" is meant to be pennissive' Howet'et', by aocepting

cicl'endants' interprctation ol the word "lrlay," it does not

necessarily follow that the provisions ol Seclion I are

exclusive ancl that the directors, thercfore, ítre precluded

liorn electing ¡nenrbcrs, All that can bc said on the basis

ol this arralysis is that Section I does tlot irnplicitly allow

lor altcrnalive methods of electing mcntbers,

The fact (hat Section I details thc stcps to be taken by

mcmbers or their cxecutors to cotrect o'below minimum"
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nrernbcrship, likcrvise, does ttot conlpel thc conclusion

that it is exclusive. I)efèndarlts contcnd that it would lre

unucccssary to provicjc lor the sitrration where there arc

no members or lewer than three mcmbct's if the directors

corrld corrsct sttch a cit'outnstance themsclves. HoweveL,

there is no asstll'ancc thal, at such a tilne, there woulci

be arry directors. If thc ciirectors ancl mentbcrs al'e tho

same, as appears to have been the case at the time lhe

Founclation was crealed, then, upou the death ol'all the

lncnibers, thelc woulcl l'¡e no dilectors. It is possible that

thc draltcrs of'the ccrtificate included the bclow minimut¡

plovisions in Scction I in corrternplation of sttch a "wotst

ca{rc" sccuario, When viewed fronl this pers¡:ective, the

below rrrinirnnm provisions wouid not be srtperfluotts cvcti

il thc directors were ctllllowerecl to clect metnbers.

*{ l{eacling beyon<j Alticlo Eighth, I hncl that the

certificate as a wholc may be reasonzrbly reacl to sitpport

eithcr sicle's coutention. Defendauts' interpretation coulcl

be vicwccl as being luore cousislcnt witir fhe ovet'all

corporatc slntctrtre ol ths F'oundation. Iìt'onr the

aerlifìcato it appears tltat the members genelally ¿rre trot

involvccl in tlre clay-l.o-day operatiorls olthc Ììoundation,

but exercise titeir control over the Found¿rtion throttgh

tire electioti ol dilcctors and the powçr to make bylaws'

The dircct<¡ts arc grantcd broacl authority to mânagc

the alfairs of the Ft¡undation snbjcct to the tnembers'

approval of certain srtbstantial trausactious. If the

clirectors were also etnpowercd to elect membcls, they

woulcl be able to pcrpel'uate themselves in olfice by

cnacting the typc of bylarv at issuc hele. Such a resuit,

alguably, woulcl altel the cot'porate strr¡cture by giving

eaçh gl'oup-thc membets antl the dircctors-the powcr to

rcrllovc aud replace tirc othcr,

However, this is a non-stock ch¿rritable corpot'atiott

and thc nrctnbet's, unlike stockholdcrs of a for-profit

c<.rlpolatiou, have no vestcd inlclcst in rcrnaining

mernbçrs. ßuile1' v A.S.P'C.Á., N.Y'App.Div', 125

N.Y.S.2cl lS (19-53), q/¿/, N.Y.Ct.App., 120 N'8.2d lJ53

(1954). In Seclion 2 ol Article F,ighth, thc oertificate

expressly grants the bo?ìrd of direotors srrbstantial

corrllol over who may beconre ar'¡cl who ntay remaiu

r¡renrbcrs. The clil'cctoLs nray aclopt bylaws govct'ning

admission to nrembcrslrip, <1ut.ìcs and rlbligations ol
rnenrbers, classiñcation of members and expulsion fiom

rnernbership. Sinco the clirectors are exprcssly empowol'od,

arnong other things, to expcl tnetnbcrs, it would tlot

necessarily bc inconsistcnl with the corporate structurç

establishocl by tho ccrtiñcate for the dircctors to li¿rvc the

corollary porver of elcctiug rnetnbers.

Article Tenth woulcl support such an expansive reading ol

the dit'ectors' powcrs. That scction providcs, lor example:

'IENTH-In furthelance and llot in limitatio¡r of the

powers conferred by law, the boarcl of directot's in [sic]

expressly authorized:

4-ln the exercisc of' an absolute alrd uncontrolled

discretion, to trakc aÍy and all donatiorls, gifts'

contt'ibrrtiorrs and loans which the corporalion rnay makc

pursuant to this ccrtificato of incorporation, withottt

resllonsibility ol accottntability to thc rnetnbers of this

cbrporation for any sttcl, donations, gilts, contributions

or loans in any respect whatevcr; sub-iect, nevertheless, to

the plovisions of the statutes ol Delawarc'

Article Tenth conclucles by providing that the bylaws

mây "confcL upon the dircctors ancJ ollicers powers and

authorities aclclitional to ll.rose expressly conlerred rtport

thcm by law ancl by this certificatc." Wlrile tlre provisious

of Article Tenth clo not directly bear on the question

of tlte directors' power to clecl tnctnbers, they do oonfer

broact powers on the <lirectors and argnably suggcst that

fhe celtificate should bc reaci as authorizing the boarcl

to clo anything not expïessly prohibited by the certilicate

or by statute. If' this analysis were accepted, plaintitf's'

intet'pretation would be viable,

*6 Basecl upotl the foregoing, I corrclucle that thç

certificate is ambigttous with respect to thc purported

power of the dircctors to elect members' ft thus becomes

nccessary to apPly the rulcs of'constrtlction to asccl'taiu

the meaning of Article Eighth in this co¡rtcxt, The purposo

of those rulcs is to reach a rcsult that will give effect t<'r

the inlenl ol the drafters, aucl it is appropriate to look

to extrinsic circttlnsttrnccs iu carrying out tliis process'

(ìlur.ktnutt v, Hrtl:tntot, I)cl.Ch., 5l ¿\ 2d 481 (1947)' lf
plaintifÏs wele ¿rble to establish' lbr examplc, that the

tbuncler <Jicl not intcnd Article I ol Scction Eigtrth to

be exclnsivc, thc clcfensc of invalidity based upon thc

asscrtecl inconsistertcy bctweeu the amended bylaw and

thc certifìcate lvoul<l fail, Accordingly, dcfcndants' ¡notiou

to dismiss on this ground is denied,
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Altelnativcly, dcfcndants algttÕ that thc aurended bylarv

inrperrnissibly linrits the total tlunrber of nrcmbets ancl that

it is inequitablc, The litnitation on metnborship argunent

lails because tlte amenclcd bylarv, by its terms, cloes not

set any li¡uit ou lhe nrur.rber of directors ancl, thtts, scts

no lilnit on the urttnber of tnembcrs, Ihere is, apparontly,

anolher bylaw Ìimiting the number o[ directors to six,

Horvever, there is uo evidence tlral the earlier bylaw was

en¿rctccJ by the merlbels aud, lhcrefore, beyond the powet'

c¡l the dircctors to amend or lcpeal. Thus, if llecessary to

avoitl a conflict rvith the celtifìcatc, the arrended bylaw

may bc found to have inl¡rlicdly t'epealecl that portion ol

thc fbnner bylaw limiting thc nltnrl>et'of tlirectors to six.

Scc Bortrtl o.f Ás.ttts";nanl Rt'victv o-f'Ncrv Citl¡llc Ct¡ttnt\t v'

,\ilvtt'!trr¡ttli. C)rtttL:lrt.J'Co., Dcl. Stlpr, ' 3 7 8 A,2d 619 (1971) 
'

Accor<iingly, clisn.rissal is ttot warrantccl on this thcory'

Defenclanls' equitable argunlellt, likelvise, catlnot be

rcsolvecl on a nrotion to disnriss' 'I'he complainl allegcs

tÌral plaintills' graudfathcr. the founder, intendecl that

the F-oundatio¡t be rutt by thc Kirby family throtrgh the

gcncrations. Consistenl with that irrtent, plairrtitß atld

Frecl l(irby wcrc directors fol' more than thilty years ancJ

were the solc ctirectors lor thirtcerr ycars lollowing thcir

f'athcr's dcath, F-roln plaintiffs' perspcctive, the arnencied

bylaw does not Ltstlrp control lro¡n defendants. Rather,

it pt'csclves the joint participation of all branqhes of

thc l(irby family in the operation of the Fotlnclation'

Giving plaintills ths benelìt ol al.{ inferences to be clrawtr

from their allogatious. I atn r"lnable to conclude that the

amcncled bylaw rnr,rst be coucJe¡lned as arr inrpermissible

marripulation ol tlre corporale trrachiuery' Cf' Sclmell

v. Cltris-Crc(| hrhtstries, Ittc., supra. For the Ibregoing

rcasorls. clel'endants' nrotion to dis¡rriss is dcnied.

T'he rernaining matter to be decidcci is plaintifls' motion

to compcl proclttctiou of ñltccn clocurnents withhcl<t by

clcfcnclants on thc grotttrcl ol attorncy-client privilcge'

tlevcn of the clocrtments arc cotllnutlications between

Fred Kirby or Robcrt Lindbltxr ("I-indblorn"), the

Foundation's sccrctary, and the larv fìrm of Olwine,

Connolly, Chase, O'Donnell arrd Weyher ("Olwiue"),

the Foundation's get'reral counsel, Tw<¡ are Olwine

interof ficc lnemot'ancia pertaining to the tax status of'the

Foun<jation, Onc is a tlotc lì'ot¡ Lintjblom to Frcd Kirby

cornnrcttting on cotnlutluications from Olrvine pertaining

to the tax status. The last. is nndated and çousists of

notcs of legal nratters to be discussecl with Olwine'

Ol the fourtecu clatccl docurnents, half wel'c cre¿rtçcl

belore August 13, 1986'the day on rvhich delenciants

attempted to rclnove piaintifts as directo¡s-and the other

hall were prcpared alter that tirúc. All of thc docu¡nents

are in the Foundation's hlcs, and plaintills do tlot

qr.restion dcfendants' assertion thât thc <looumcnts satisfy

the requirements o[ D.Iì'E. 502(d) or tho cotnmon law

requirenretrts lor the assertiou of thc attorney-cliett

privilcge ,

*7 Defendants argue that a corporation, its oflicers

ancl directors are cntitled to invoke thc attorney-cliettt

privilege, Grtthu¡n v. Alli't-Clwlnrcrs Ml,g,. (o., Dcl'Sitpt',

188 4,2(l 125 (1963), and rely oll this Court's holcliug in

IIallingsrortlt v. li,vscttcc Conntuniccttion, Inc',, Del'Ch',

Civil ¡\ction No. 5312, Hartnctt, V'C' (July 15, 1977), to

sr¡ppot't assertion of thc privilcgc in a {i 225 proceeding'

Howevcr, neither those cases not any <¡thcrs cited

by defendants aclclress the question of wbether the

attorney-client privilege may propcrly be invoked by

the corpolatiou against those who wclc adnrittedly ils

directors at tlte time the doculnsnts were plepat'ed'

As to lhose cloçuments preparcci prior to August i 3, 1986,

I am not persnadcd that the attorney-cÌient privilcge tnay

bc invokccl against plaintiffs. The issue is not whether the

<locurne nts at'e privilegecl or wltcthcr plaintiffs have shorvn

suffrcient Çariso to overridc the privilcge. Rather, the issue

is rvhcther the directors, collectively, were tho clienl at the

lime the legal advice was givetl. Defendants oflel no basis

on wirich to fincl otherwise, aud I arn aware ol ¡loue"Ihe

directors are alì responsible lbr tlre proper management

ol'the corporation, and it seems consistcnt with their.joint

obligations that they be trcatecl as lhe "joint cliclrt" whcn

legal aclvice is rcrrdcre<i to thc corporation tltrouglt one of

ils olficcrs or directors.

t)cfendants arguc that any rights plaintilfs might have had

to privilegecl docunrents werc cxtiugnishcd on August 13,

1986 rvhen they were purporteclly relrroveci lroln olfice'

Tirey point to attthorities frotr othel juliscliotions lor thc

proposition that the st¿lttltol'y right to examine corporatc

boolts ancl recorcls, such as that co¡ll'erred by 8 Del' Cl $

220, is lost as sooll as a <iit'ector leaves ofiice' Plaintifls'

rigirts un<Jcr $ 220, whatever thcy rray be, are irrelevallt'

Plaintills ale seeking <liscovcry iu support ol'a colotable

claim and are entitlc<l to the clocurncnts unlcss they are

protectecl fror¡l clisciosrtre lry a valicl clainl of privilegc'

As to the clocuments generatcd prior to Augr'tst 13, 198(:'

I fin<l that thcre is no basis for the invocaliorr of the
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attorney-client pt'ivilcge I aucJ, accordirlgly, that plaintiffs'

motion to oompel mttst be grantcd'

Thc <locuments generatsd altet' August 13, 1986 raise

clilf e1'eut cousiciet'¿rtions. Notwithstanding plaintiffs' clairn

that tlrey coutiutte to bc directors of the Foundation, the

lact is that corporate iìction was taketl to t'ctrrovc thctn

florn ofÏice on Attgust 13. It is reasonablc to irrler lrom the

complaitrt that, the¡eatter, plaintiffs tlicl not participate in

boarcl neetings ot' ço1'porate clecisions and were treated

by thc colporalion trs having ucl remaitling interest in

colpolale affairs. U¡rdel' lhese cit'crtnrstances. it would

indscd be a "fictiott" to say that plaintiffs were tire clients

to rvhom the legal aclvico rvas rerrtlered. Accordingly' the

clncstion is whether', by analogy 1o a stockholdcr seeking

pliviicgcd docut.ne¡rts in support of a dcrivativc claim'

plaintiffs shoulcl be allowed discovcry upo¡l â shorving

of good oause. S¿e Garncr v' lVo(inhurgcr, 4lA F'2d

l09l (5tlr CiL.l970), cert cleníed, 401 U.S' 914 (1971);

Morrtn v. Hottselu¡ld Inlernctlionnl, Itt<',, at r¿1, Dcl,Ch',

Civil Äcti<¡n No. 7730, Walsh, V,C' (Septernber 18' 1984)'

Def'enclants argue that plaintiffs, as fottnel'directol's who

"seek solely to benefit thomselves at the cxpense o1'

rnembers and directors of tlre Folrrrclaliott," should not

be equatecl with stockh<¡l<jels assclting a clairn on bchalf

of the corporation. Bliel' ol l)efendants in Opposition

to Plaintiffs' Motion to Coltlpel Documcttts, at i0' If
dcfcrr<lants' chalactelizatiou wcre acçurate, their positiorr

woulcl nrerit serioris considcratiort. Scu I'Ycil t'' Int'e'çlmanll

Intlit'ttlor,ç, Re.rt'cut:lt &. Man.ageurenl, Inr:., 647 y'2d 18

(9th Cir.l98l) (holding that thc Gqrner rationale clocs not

apply rvhere a fortner stockholdcr seeks clamages kot¡l

the colpor'atiotr). Howevet:, plaintitfs here are not seeking

damages lrom tlte oor-poration ancl' although they rnay

obtain a persoual beuclit if theiL claims to office arc

sustainecl, a5225 plocceding has long beeu recoguizecl as

serving tl.rc intercsts ol' the corporaTion as a rvholo' 'Sec

l;'leer t'. f"rattl¡ [1. Íleer Corp,, Del.Ch.. 125 A' 411' 416

(192a) (Thc pì"rrposc ol the statute "is to right wrongs

donc to a corporatiou, not to its indivi<lual stockholdcrs,

through the unlawfill usurpation ol its managelnetrt and

oflices by pel'sons not entitlccl thercto.")

*8 Inasuruch as a $ 225 proceeding promotes thc

intcrcsts of tlre corporation and all of its constituents

by deterrnining thosc who are properly empowerccl to

ma¡lage thc corporation, I fìnd lhat the analogy to a

slockhol<icrs'dcrivative action is appropriate. As a result,

plaintiffs' motion to compel clocrtments generatc<i after

August 13, 1986 should be neast¡red agãinst lhe standards

artictrlated in Gurner, as appropliate:

Thet'e are many indicia that may contribute to a decision

ol presencc or abscuce of good cause, alnottg thcm thc

numbsl of sharcholders ¿rnd thc perçentage of stock lhey

roplesçnt; the bona fidcs ol thc sh¿rreholders; the natnÍe

of thc sharcholdcrs' clailn and whethsr it is obviously

colorable; the apparent necessity or clcsirability of the

shareholders having the inlornation and the availability

of it from other sottrces; wliether, ii'the sharcholclers'

claim is of wrongfìtl acliorr by the corporation, it is

of action criniltal, or illegal btrt not crirniual' ot' of'

cioublful legality; whethel the colnmuuication relaled to

past or prospective aclions; whelher the conrtnunic¿rtion

is of'a<lvice coucerning the litigation itsell; the extctlt to

rvhicir the cotnmttnication is identiJied versus thc exteut

to which thc shareholdcrs arc blindly lishing; the risk

of rcvelation of tlacie sccrets or othcr inlorm¿rtion in

whose confidentiality the corporation has an i¡rtcrest for

indcpendent reasons.

(kutrcr v. l¡/otfinbarger, 430 F.Zd at 1104, As Garner

suggests, in ceune.ra inspection would assist the Cout't

in cleciding whcthe¡ plaintilß' interest in obtaining

the doculncnts outweighs thc F'oundation's privilcgc'

Accorclingly, I rcqucst that dcfeLrdants srtbrnit the sçven

docutncuts generated alter Alrgust 13, 1986 as wcll as the

orie trnclatccl doculnetlt îor in t'nmeru review'

I'I IS SO ORDERED,

All Citations

Not Reportecl in 4.2d, 1987 WL 14tì62

Footnotes

1 ln their brief, defendants made passing reference to a separate claim of attorney work product privilege. However' in their

identification of the withheld documents in a letter dated Novemþer 20, 1986, defendants did not identiiy ány documents

as being withheld on thât basis and there is no argument in the brief in support of a work product privilege. Accordingly,

I assurìe that the only basis on which the documents have been withheld is the claim of attorney-client privilege'
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Dear Counsel,

This case camc i)cfol.e rne on plflintilfs Motion to Corrpel Responses to Rcquests for PlocJuction of Documcuts front

Dcfcnclant Sunrise Scnior l,iving, lnc. þ'ollowing a hearing, I took the matter undcr advisernçnt. F'or thc reasons that

follow, i grant Plaintifls rnotion in part antl tlcny it in part; order ccrtain <Jocul¡cnts to be prodtrcccl to the Plaintiff'

inrrne<iiately; or.dcr cert¿rin documents listcct on Defendant's ¡rrivilege log to be prodttced lor a¡t ¡)¿ cdmeru review which

will be co¡rcluctecl by a conrt-appointcd Special Comr¡issioncr; aud sustaiu atrd overrttle certain other objections that

will result in the reciuired ploduclion oladditioual documents'

Backgraund

This is a bleac¡ of co¡tract aucl defa¡ration action arising out of Dcfenciant, Srtnrise Senior Living's ("Suntise"),

te¡¡ri¡ratiol olthc ernployment of ils CFO, Plaintilf Ilraclley B. Ruslr. Sunrisc is a publicly traclcd Delaware corporatiou

thal is e¡gage¿ in the br¡sincss ol dcvclopnlent, construction, salc antl operation of scnior cilizcn assisted tiving

,o,o¡r,uniti., thro¡ghout North America and Europe, Mr. Rush scrved as Sttnrise's CF'O from Augrrsl 2005 until May

2007, Mr. Rush alleges that he was tertninatecl without cause an<l in retaliation for, intet' alis, his disclosure ol Sunrise's

irnproper, alld in some inst¿urces frauclulent, accounting plactiaas to tl¡c Seculities and lixchatrge commission (sEC)'

s''risc coûteud{r Mr. Rush was fired because hc violatecl comp¿u1y policies, inclucling its policy ou clocu¡uettt retcntion'

Mt., Rush sel.vecl his First Set olReqncsts lor Procluctiorr olDocunrcnts ("Docntnent Requests") on Sunrise in Scptembcr

ol 2007, S''rise tirncly objectccl to Docnment Requests which seck, generally: (l) documents lelating to Mt" Rtrsh's

intcrviel wilh ttre SEC; (3) rninntes of Sunrise's lloard of Dircctors a¡rcl its Special Independent Committee; (8)

doçurrrc'ts relating to Suurise's subnrissio¡s to the SEC, inclucling the eleven page "t'oaclnrap" letter; (10) all documcnts

creatccl, rcceived or rnaintainccl by Mr. Rush during hís cnrployment; (1 I ) documents relate<l to the Fox I'Iilljoint venturc;

(12) <iocuments relating to Sunrise's potential private buyers; (17) docunrents reflecting Tilfany Totnâsso's travel ancl

relatecl expcllscs; (18) âny computer issued by Sunrise to Mr', llush during lris er:rployment; and (19) "objects in the

shape of an acoLn.', srinrise objcctc<1 on the basis that the roqrìssts were irrelevant, ovcrly broail, ancl sought information

protccte<J lro'r <Jiscovery u¡cler the attor.ney-client ¡lrivilegc ("the privilege") and/or thc âttorney work-procluct cJoctrine'

Sur.rrisc ¡I.oviclecl Rush and the Court rvith a thirtypage privilege log,

Mr,. Rush filed thc instant i\dotion to compcl, clisputing ttrat his recÌrìests wefe irrçlev¿rnt ancl ovcrly broad' Irt addition,

Mr.. lìr¡sh argues t¡at tlre docurnents listecl in sunlise's privilegc log should be produced bccause (l) sunrisc caünot ¿lssert

tìre privilegc over docunrents thal Rush, its lolurer ofI'íccr, previously reviewed, hacl access to, or even atttltot'ccl himscll'

during his tcnur.e ; (2) Sunr.ise canuot assert the privilege over clocumcnts that provide tnere blrsiness, as opposcd to legal,

advice: (3) Sunrise canuot cloak, ancl theretbre shiclti lronr discovery, unclerlying case facts in privilegcd commnuications;

ancl (4) Sunrise has waivcd the privilege by sharing so-called privilcgccl communications witli an unrelated third-party,

narnely its pr.rblic rclations frrm, Robinson Lcrer & Montgolnery ("RLM").

I' r.esponsr:. Sgnrisc arguos tl'ral the clocurnents li.sted in its plivilcge log shotrlcl not be producecl because (1) Rush, who

is 
'o 

longer a¡r ofrcer or cli¡ector of sunr.ise, is not entitlccl to privileged <locumeuts, even those he rcviewed ot' createcl

during his tenur.e; (2) thal thc <Jooumelrts listecl in Sunrisc's privilege iog contain strictly lega], nol rnercly btlsiness, advice;

(3) that ¿oçunreuts conlaining a mix of ltrw anci fact, such as those in strnriso's privilege log, arre still considered privilcged;

and (4) Sunr.isc dicl not waive its pr.ivilegc by sharing privilegecl iuforrnatiotl with RLM, Snnt'ise also contellds thal the

clocuruc¡t requests are overly bloaci and not t'elevant to the claims ancl clefenses in this case'

Thc Ál t or ney-Clíe nt It riv ilege
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Tiic attorney-clicnt pr.ivilege is onc olthc oldest colll¡rron law plivileges sanctioned by the coults ' Upiohu Ctt. v. Uttiterl

,lit¡ttc.,ç, 449 U.S. 383, 3S9 (19S1). When jt applies, thc privilege is atrsolutc and, unlikc the work prodtlct doctriue, catlnot

be overcome, "evcn for the purposc of admirristering justicc," Comntonrt,cdth v' Etlwat'd'ç, 23-5 Va, 499' 508'09, 370

S.n.2d 296, 301 (-¡988), Ils cleurents havc bccn set lbrth in valious *uyr, I btrt the leading privilege tcst in Vilginia is

fourrcl in Eclwards, whic¡ pr.ovidcs that "confi<Jential comnrunications bctwceu attorney and clicnt nlade because olthat

¡clatio¡ship a¡d conccr.uiug the snbject mattel of the at,torncy's cmployment are plivilegcd h'om disclosure." Id'

Tlrc al,ttrr.rrey-clicnt privilege is available to oorpolaiiel.¡5. @rrrru.r-Corniryg I;ihcrglu,r Corp. t þVatson,243Ytt, 128, l4l'

4l-1S.E.2d6,10,(r3g(1992)citing ltp.john,449U,S.ar389-90,-lhcpolicyforcxtcndingtheprivilcgctocorporateclients
is oonceptually thc sarne as for incliviclual clients; "to encourage thll anci frank colnmtlnicatioD between attorneys ancl

their olic¡ts a¡d thereby promoLc broacler public interests in ths observance of lar'v an<l adrninistration ol justicc"'

I)|t.iohtr.,449 tl.S. at 389. Âlfirough the uncierlying policy considel'ations are iclerltical. cortrt.s aud cotnmetitators alikc

¡avc freqne'tly exl:ressecl conccnl that the plivilege may be usecl by corporations lo oreate a largc "zone ofsecrecy" lor

com¡nunications whosc probative value could be inrportant io a lair resolutiou oldisputes. see, e,g" ,7n. C)'atrunticl Co'

v, Hcrcr¡lcs porvdc| C]o., 2 I I F, S upp. I5, 88 (D. Dcl, I 962); see generà\\1, Davicl Sinron , Tlrc Á I tornev-Cliettt Privilega n'r

A¡t¡tlietl to cttrprtrutio,,r, 65 Yalc 1,.J,951,956 (1956). This is particularly truc !\'ith legat'cl to in-house counsel, th|ough

rvhich corpor.atio¡s rontinely route all business oorrospon<lence, Accordingly, ",., the ¡lrivilege is strictly Çollstrued to

apply only rv¡c¡c ¡ccessary to protsct ils undcrlyirrg policy aitns," Iitl¡v'ard.v,235 Va. fìt 509,370 S E"2d at 301 Fr¡rthcr

,,[ljhe proponent [ol tlic privilege] has thc burden to establish that the attor¡ley-clicnt relationship existed, tliat thc

colnrrrunicatio¡s uncler considcration are pr"ivilege<l, trncl that the privilcge was not waivcd." 1/

Thc Srprerne Co¡rt of Virgirila has not yet clecicled rvhether th€ attorncy-client privilege applies against a fo¡mer olfiçer

or clirector as to docunrcnts createcl <lLuiug the course of his eraploymcnt. I{owever, sonro jttris<jictions considering tltc

issuc have held that the privilege cannot bc invokecl against a corporation's forrner directors l¡ecanse directors arc treatcd

astirc,!oirrtclient"rvheirtheyleceivelegaladvicefbrlhecorpolation.see, e.g',Gttttliehv. lYilus,l43F'lì'D'241'241 (D'

c<¡to, 1i)g2) rcv,donotlter gïotuuls, Gottlicby. Bctrt..tt,43 F,3d 414(|gg|)(stating ïhat thepl'eseut boarcl olcli|ectofscottld

llol asscrl ¡tr^ivilege agai¡st a lolnter clirectol because thc situ¿rtion is analogorts to one rvhet'e partics with a conrmotr

intcrest r.etaiu the samc attorncy, bul whcn they later becorne aclvclse, ncithct' is allowed to claim privilege); Kirlt¡t v'

Ki¡.bt,, civ.A, No. 8604, lggT Del, ch. LEXIS 463,at l8 (Del. ch. July 29,lg8'7), Suoh casos firrd persuasivc the facl

that thc lor.rrrcr. cr¡ployee rvas alrcacly awalc of tlre contcnts ol tlic cmployee's owtl commrtuications with counseì for

the o'gauizatiorr, At least one Vilgi¡ia court of rccorrJ has adopted this üpproach, and held, in a suit by a rninority

sharehol<Jcr ancl fbrmer dircctcrr ancl officer, that "thc privilcgc must yiel<1 il it woulti violate a wcightier public policy

than the pr.otection of clie¡rt confidence i¡r the attorney-clienr lelationship." ostr:tmettn t'. Mono./lo Inletnatk¡nal, 1992

WL 884430 (Va. Cir.Ct. 1992)'

In oo'trast, othe¡ courts upholcl the privilcge without li¡iritation and refitse access by the fbrmer olïcer' See' e g ' I'una

t,. ,Sltut.lt packugittg Sls!etil.\', lttt:. 64Q N.W.2ci 788, S03 (Wis, 2002) ("we cotlolucle th¿rt evell thorrgh LaDe is a fbrmer

olfìccr a'cl riir.er.:tor, a¡cl thc clocnrncnts at iss¡re rverc pt'eparcd during his tenurç, Sharp can etfcctively asscrt the lawycr'

steutrt.thi¡t ott. Ittc.212 ltr.R.D. lgl, lgg (s,D,N.Y. 2005) (stating that a corpofate officcr "can ncither dissemirrate

conficle'tial infor.m¿rtion hc has r.eceived ¿rs a Boald nrelrrber nor picrce the privilege to obt¿ìin additio¡ral information")'

Still otlrcr courts perrrrit access only to the former offìcer's own communications rvith counscl' sce', e.g', In rc Bxuù'f/'

,l¡r¿,., 153 Il.R. 94l (tsanl<r. M,D. Iila. 1993) (formcr officcrs and directors entitletJ to discovery of privilegcd docnments

preparcci by, aciclressecl to, or copicd to tlrenr),

snnrise prínrar.ily rclies on the united states Supleme clourt oase of co¡nnv¡ditv Futurcs T'adùtg ('otrnt'n t'' w'eintrtuh'

471 I_J.S. 343,34() n. 5; l05 s. ct, 1986, l99l n. 5 ( l 9tì5), contcnding it stands lbl the proposition that au inclividual wiro

ìs norv ncither.a' officer uor a dircctor retains no contlol ovel the corporatiotr's privilcge. BttL I'l/einlrauÓ is ollintitsd

applicability her.c. ln l,tr/eitttrauh, a chapter 7 corporate liquidation case, thc court stressecl th¿rt its revicw was linritcd
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to .,the co¡trol of'the attorney-client privílege of'a corpolation in bankruptcy." Ld. at 349;1991 (emphasis added). The

Court hcld that the corporatc debtor's attorncy-client plivilege passed to tl'rc tnrstee due to the spccialized role that a

trustee playsincorporatcbankr.nptcycases. I¿l. at356-57;lgg5.Accorciingly,theCottlt'ssuggestiouinafbotrrotethat

lo¡nçr clirector.s retain nq control of the corporation's privilcgais rlich, an<l thc lirnited context of the Cor¡rt's holding

makes il less helplul here.

prolèssor Wig¡rore dcscr.ibes four conciitions that must cxis[ for any privilege to deleat the disclosure of comtlunicatiou

to which adversc parties and the public otherwise have a right:

(l) ']'lre commrurications mnst originate in a conJïdencer that thcy will not bc disclosed'

(2) 1'lris elemcnt of c,oitíktentktlil1, ¡n¡,r, be essential to the lull and satislâctory trraiuteuancc ol'the rclation l¡ctween the

pa rtics.

(3) The rel(rtion must bc ouc which in the opinion of the cotntnunity out to bc sedulonsly./o.rlcrrrrl

(4) Tlre ittjur¡t ¡\nlwoulcl inure to the relation by the disclosure of the cornmunicatiolls lllllst bc grttater thu tlw henefit

tlrcroby grineci for thc correçt clisposal ol litigation. Gcu'nttt' v. Wrt lfinburgt'r, 430 F '2cl 1093, 1 102- 1 1 03 (5th Cir' 1970)'

cert. rlenied,40l LI,S. 974 (1971), citing 8 Wigmore, Evidence, $2285 at 527 '

Sturrise has the bur:den to establish that the commurric¿rtions undel'considcratiotl are privilegecl , Edwqt'tl,t,215 Va' at 509,

370 S.E,2d al 301. Unclcr thç circuurstances of this case, I fìncl th¿tt thc public policy of furthering Sunrisc's "full and lrank

cornlnunication,,rvith its in-horrse and outsiclc counscl is outweighecl by ML. Rush's right of access to clocrtments which

he receivecl or reviewcd, authorc<ì or reasonably had access to as CFO <luring ltis teuurs. Becausc a narrow application

ol tl"re attor"¡cy-clie¡t privilege is required by law, I fìnd that it does not apply to such documents in this case' The

issue is not rvhethcr Mr. Rrrsh nray waive the privilege that Sunrise currently holds, Rather, tlnder the circumstances

presentecl, I find the priviiege cloe s not apply to thosc documents, Applying Wigtnore, lltese were not documents that rverc

kept conficlential in relation to Mr, Rush. At the salnc tirne, the privilcge may still apply to clocuments not rcasonably

acqcssiblo by ML, Rush as cFo cluring his tenrire, clocurnc¡rts created outside of his tenurc, ancl doculncnts clcarly not

intencled lo be lor ltis eyes even cluring his tcnure.

I <¡r.der that Sunl.ise inrrnediately pr.oduce to Mr. Rush all cloculnents IvIr. Rush ¡eceived, reasonably had acccss lo as

CF'O, or" authorecl himself ¡ulirrg his tenurc a[ Sunlise, subject to the work produÇt doctrine ruling below' All other

c.locunrcnts r.es¡rousive to the <Jiscovery requcsts that sunrise corrtinucs to rnaintain are privilegod must be rcviewcd Ùl

((tn1crú. Bccause of thc volur¡e ol'docunlents iuvolved, I anr appointing Joel M. Birkcn as Spccial Cotnnrissioner to

condrtct such a t'cview.

In deciding whether a docurnent is privileged, Mr. tsirken shall also cleteÍrnine whcther the cotnrnnnication involvçs

business vcrsns legal aclvìcc, as the pr.ivilegc "cloes not shield from discovery cornrnnnications generated or receivecl by

arì atlo,.,rey actirlg in sono otlrer capacity, or c<lm¡nu¡lications in which alr attorney is giving blrsiness advice rathcr llran

lcgalaclvicc."lPatrlR'Rice,etàl',Attornq'ClienlPrivilegeintheUniteclstates'7'L'at7'll(2ded'1999)'

Finally, as [o docurnents that Mr., Birken deternrincs are privilegecl, that privilege may have becu waivcd by Sltnrise ' I

<Jo ¡rol have suf ficienl cviclencc befor.e rne to rnake such a cletermirration, nor clo I impose that burclen on Mt" llit'kc¡r'

.I.hcrefor:e, I will con<iuct a scparate hcaling to cletermine whcther sunrise, expressly or iinpliedly thlough its conduct,

has waivecl t¡e priyilcgc as t<¡ those clocttmeuts Mr. Birken fincls are privilege<l'

Work Protluct DactYine
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Tlrervorkprodr¡Çtcloctrine,firstlecognizcðittllit'lrntctttv'T(t)tlot'329U'S'495(1941)'iscodificdinRrrlo4:l(bX3)ol'
thc Rulos oI lhc Suprcnls Court of'Virginia, which provicles as follc¡ws:

,,Subject to tlre provisions o1' subclivision (bXa) ol this Rtrle, a palty may obtain discovcry of

docu¡rents ancl tangible things otherwisc discoverable nndcr subdivision (bXl) of this Rule and

preparcci in anticipatiçn of litigation or for triaì by or for anothcr party or by or for that othel party's

r.epresenlative (inolucling his attorney, consuhant, sttrety, inclcmiritor, insttier, or agent) only upon

a sbowillg that thc plrty seeking cliscovery has substantial rreed of the materials in the pleparation

of his case a¡cl that he is unable without unclue hartJship to obtain tl"re stlbstanti¿rl equivalent of lhe

malerials by othc¡ rne ans. In orclering cliscovcry of'such materials rvhen the r:eqr'rirecl shorviug has beeu

rnacle, thc coul.t shall protect against clisclosr.rre ol'the mental itnpressions, coirclrtsiotls, opinions, ot'

legal theories ol'iur attor¡cy or other rcplcsentative ol a party coucct'nitrg the litigtrlion."

The policy rationale of thc rvork prodrrct dootrins is not protection of the attorney-clie[t rclationship, but tathcr

crrlrftrrcement ol thc integrity of the litigation proccss. See l{it:ktnun, 329 U.S' ¿ìt 510-ll, Accordingly' the doctrinc

pr.oteÇts doc¡rnents which are preparecl by an attorney "in anticipation of litigation" fro¡n discovery' sce Va, Sup' Ct'

R Rule 4:l(bX3) (2007). unlike the attorney.client privilege, the tloctlite is qr.ralif ied: it may be over'çomÔ by a showing

that an opposi¡g party has ¿r substantial need for the lnaterials and that the party wotlld not be able to obt¿in the

,,srrbstantial equivalent,' without "undue har.<Jship", See Itl, Evenwhere such a sl.rowilrg is lnacie, however, an attottrey's

me'tal impressious, co¡clnsions, opinions, ancl legal theolics are still affbr<Jed special protection that is treated essentially

as ¿rn absolule pt'ohibition. See. Id.

wliilc minclf\ll of this lcgal f r.amework, gr.anting or denying a rcquest for attofney work p|oduct ren,aius "a rnatter withirl

the trial court,s <liscretion." Ralics v, I,'t.tlcher,2l0 va. 542, 546 ( t9?0) (interpreting Rulc 34 of the t'ederal Rules ol'civil

Proceclurc, which lhe Cour.t found analogous to Virginia's.Rule 4:9). I cleclinc to apply tirc work product doctrinc in

this casc to docu.rcnts Mr. Rush received, autholed or reasonably hacl access to during his tcnure as CF'O, and or<Jer

that Suntise irnmediately produce to Mr. Rush all such doçurnents, subject to the attorney-client privilege mling above'

All othcr. cloçunrents rcsponsivc to the <.liscovcry reqrresis that Sunrisc corrtitrues to maintaiu are work producl mr¡st be

revieivccl in camerct by Mr, Birken, He shall detcrmine whethcr the docnmenls it¡ Su¡rrise's privilege log werc or wQre not

,,createcl in anticipation of litigation" (as opposcd to, for example, cr:eated in the regular r.:ottrse of busiûess in respondir"rg

to SEC investigations ar.rd/ol to its conccrned shareholdels)'

As to clocumenls Mr, Bir.ken f-rncls were created in anticipation ollitigation2 , h. lnusl also determine whether Mr'

Rush has a substa'ti¿rl neccl for the docurncnls anci lvhether Mr. Rush is unable withottt trnclrte hirldship to obtain their'

st¡bsta'tial equi'ale¡t by othel mealls. I gencrally fincl, and direct Mr, Bilken to consicler, that as betwce¡r thcse par'tics

S*nr.ise has e xclusive possession ol'tlrcse documents, and Mr, Rush has a secmingly substantial neecl for ancl little other

means ol'.btaining t¡ern. Horve vcr, IlLrlc 4: l(bX3) hrrthe r: provicles that even when a sttbstantial need is establishcd' the

rne'ral irnpr.ossions, conclusions and opinions or legal theories ol an attolney are not discovcrable' In the event hc finds

tii¿t substantial neecl and r.rncluc lrardship are cstablished, Mr, Birken must nonethelcss exclude fi'om production tliose

iurpressiorrs, concittsiotrs, ancl legal opiniotrs of Su¡1rise's counscl'

Rele vancy

Mr, Rush contelìcls, and Srtnrise clisputes, that the contestecl clocr¡rnent lcquests arç relev¿rnt to the claims ancl <lefenses

in tiris case arrcl are lrot overly br.oad. In that regarcl, this cliscovery clispute is like many lacecl by lrial cotrrts, whcre each

sicle seeks to expa'<l or limit discovery depending on its viow ol thc case, Mr, Rush conteuds that he was {îred becansc ol

inforuralio' hc provided to thc sÞlc concerning sunrise's finances, Sunrisc contencls that Mr. Rush was tired because he

f ailecl to oomply wit¡ var.ious colrp¿Ìny policics (e.g,, document retention), Srtnrise seeks to pt'ecludc the procìuction of
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financial information becausc, it says, such information is irrelevant to Mr, Rush's firingl Mr. Rush contends it is part

and parcel olthe reason for his tqrmination.

I ha.vc analyzed the relevance and brcadth of Mr. Rush's documcnt roquests as required by Rule a:l(bXl), In so doing,

I have considered whether the dooumonts sought arc relevant to any claim or defensc, or aro reasonably oalculatcd to

lead to the discovery of admissible evidencç; whether production would be unduly buldensome or expensive, given the

amount at issue, the parties' rcsources and the importance of the issues at stake; and whetl¡er the documents may be

more convsniently or inexpensively obtained from some other source'

As to the objections ofrelevancy and over breadth, I hnd as follows.

As to Request No. 1, I overrule thc objection except as to the fîrst portion of section (4), to which the objcction is

sustained.

As to Request No, 3, I overrule the objection.

As to Request No. 8, I overrule the objection.

As to Request No, 10, I sustain the objection to the general portion of the Request, However, as to the specific requests

in Request No. 10, I overr.¡le the objeotion to sections (l), (2), (3) and (4) and sustain the objection to section (5)'

As to Request No. I l, I overrulc thc objection,

As to Request No, 12, I sustain the objection.

As lo Request No. 17, I sustain the objection.

As to Request No, 18, I ove¡rule the objection.

As to Requost No, 19, I sustain the objection,

Conclusion

For thosc reasons, Mr. Rush's motion is granted in part and denied in part, Plaintifls counsel shall prepare an ol'der

reflecting this ruling alld incorporating this opinion tetter, and forward it to defense counsel for review and çndorsement'

I am placing the matter on my docket lor February 15, 2008 at 9:0Û a.m, for entry of the order'

Very truly yours,

(<signalure>>

Robert W, Wooidridge, Jr.

Cc: Joel M, Birken, Esq,

Footnotes
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2

See, e.g., U, S. v, llnited Shoe Machinetlt Corp.,89 F'. Supp. 357, 338.39 (1950) (stating tbat the ptivilege applies where "(l) thc

osserted holder of the privilege is or sought to beconre a client; (2) the person to whom the communication was made (a) is the

member of the bal of co¡¡t, or his subordinato, and (b) in connection with this conrmunication is acting as a lawyer; (3) the

conmunication relates to a fact of which tbe attorncy was i¡formcd (a) by his client (b) without the presence of strangers (c)

lor the purpose of sccuring primarily eithcr (i) an opinion of law or (ii) legal services or (iii) assistance in some legal preceding,

and not (d) flor the proposc of cornrnitting a crin:c or tort; ond (4) the privi'lege has been (a) claimed ¿nd (b) not waived by

the client,").
Mr, Birken shall order th¿t documents created cxclusively in antioipation of litigation between Sunrise and Mr. Rush shall

not be produced.

t)vl i¡l l)r¡r:uutr'r¡l ,i,1 l0t6 lhnrnsort lt!'tlf Ìts. No cl¡ittl lo otiginarl (.l S (.k¡vcrlr¿tt+nt Wo¡'ks

ViFlil L,AVi ,ii ï,í) l¡ì"i"l1c;ilit.r,rir r f{c)¡ter:'. i{¡r ui;,,:ill1 i,; {.,¡tL:lt¡l:l i.J ::i- i-r¡¡v,;¡1-.i]rr:íll \¡1"'il(:i.
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COURT RUI,!]S tsßFORE CITING.

Superior Court of Connecticut.

Patricia K0WALONEK,

I3IIYANT I,ANE,INC,

No, CV 96o:lz4g4z5
I

April rr, zoocl,

MEMORANDUM OI.' DECISION

MOIìAGHAN,

*l Patr:icia Kowalonek, alleges in this proceeding that

she sufl'ercd pclsotral injuries cattsed by the negligerrce

of the clelenciant ou April 10, 1990. Attorney .Tames J.

Farrcll (Farlell), the plaintifls brother, was hcr cor¡nsel

of rccorcl in the tort action for personal injury initially

brought in thc United Slat.es Distriçt Court for tire District

ol Connecticut. The plaintiff asserts thaÎ tire fecleral court

disrnissecl her action on May 4,1993, artd Farrcll brought

the present aclio¡r in thc Superior Cotlrt on May I6' 1994'

On October 4, 1995, the plaintiff fìle<l a grievance rvith

the Sl.atcwidc Gt'isvaucc Conrmittec agaitlst F'arrcll. Shc

claimecl that Farlell failed to {ìle a prctrial metnot¿rndutl

thereby causirìg the ctismissal of'her aclion in the ledcral

court; that hc uever cotnmunicatecl to hel the fact of the

disrnjssal oi' any atternpt to reinstal.c lhe action; and, thal

as la1e as April 3, 1995, þ-arrell still led her [<i belicvc

that hcr case was penclirrg belore the federal court, A
formal hearing on the recorcl was hclcl orr April 3' Juno 5

and Novernber 14, 1996. 
I On August 26,7996,thc court

grantecl l;'art'cll's motion to rvithdraw his appearance ancl

the plaintiff has stlbseqnently retained new coltusel.

Thc delendant gavcr notice to the plaintiff to depose Farrell

on November 16, 1999. 'l'he plaintifl lilcd a motion to

cluash atid a motion lol a plotective ordçr on November

8, 1999. The two motiolls are iclentical in wot'ding and

ncither is accom¡tanicd by a tnct.tlorandum of law'

Thc plaintiff makes the fbllowing ârgìlment in her

motions:

tlrat a{Ly information Farrell

obtained from her regarding hu
personal irrjrrry case hcre and hcr

other injuries or other cAses wâs

done put'suant to their attol'ney-

clicnt relationship; the intended

deposition of' Farlell would violate

the attoruey-clietrt privilege and

her right to privacY rcgarding

hcr commullicatiorls lvith Farrcll

as he woulcl irrevitably disclose

conhdcntial information that she

pr:oviclecl him in the Plocess of

obtaining legal advice; that the

deposition rvould reqrtire l"arrell to

violate rules or codes of plolessiorral

duties and ethics; and that hel'

pdvate cotnmulrications with her

folnter at.torney wcle protected ftom

discovcry as the âttorneY's work

product.

The defendant argues that the plaintiff has waivccl her

attorncy-cliôtrt privilege she may be otherwisc entitlecl

to by prosecuting her complaint ancl testifying, on lhe

recorci, against her former attorney in the stat.e grievance

heat'ings, the transoript and recot'd of which is available

to the pubiic. Thc <Jefèndant rìrgues tha[ at thc hearings

regarding whethe¡'Farrcll failed in his prol'essional duties

of adecluate co¡unlunication alld due diligonce botlt

thc plaintifl and þ'arrcll testified to matters that went

to thc heart of theil attolncy-clicnt telationshi¡l' Thcir

testinlonies dctailed their comtnunications rvith regard to

tlrc prcparation of discovery response, analysis of liability

ancl clamagc issues, settlenrent positions, and the eventual

breakup of their attor¡ley-clieüt rclationship,

*2 He continltes by asserting that the testimony giveu

by the plaintilf and Farrell has a dilecl' bearing on

the defe¡rse; thal at the hearings rcgarding his allege<l

lack of commt¡nicaiiotl aucl duc cliligence' Fanell alleged

in narration or cross-exalrtination of'the plaintifT that

he had numerous tclephone cotntrrunications with the

plaintifl tegarding his reservations and reluctanòe to

rsprosent her; that she "rvanted to pcrjure hersell in hcr
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cliscovcry inforntation," some of her injulics allegcci in

the ¡rrcscnt case tnay be an trggravation of a preexisting

injury concealecl fì'orn him, ancl somc of'hcr rrcdic¿rl bills

cli<i not appeâr to be "rclaled strictly to this partictrlar

acciclcnt";2 that ltcr injulics may be the clirect result ol
her oveliveight and th¿rt hel clairl against the <lcfcrldant

may laclc creclibility; I that she f'ailed to providc hirn with

aclequatc info¡ tnation regalding her prccxistin g injuries; 
4

an<i that somc of hel clamages fi'om loss ol camings may

be in fact cairsed by her clischarge by hcr employer'<ltre to

cxccssivc abscnteeistn . 
5

"Except as otherwiso requirecl by the constitt¡tion of the

United States, the constilution of this state, the General

St¿ìtìrtes or tl.re Practice Book, privilege shall be govcrued

by thc principles ol'the comnroll law''' Connecticut Code

oi' Ë,r,ic|¡nce $ 5- l,

"The atlorncy-client privilcge applies to comlnrtnications:

(1) rnade by a client; (2) to his or her attorney; (3)

lor thc purpose of obtaining legal advice; (4) with the

iutent that the coutnunication be kept conliciential."

Ptt¡4turo t,. Ilt?oliti, 24-5 Conn. 640, 649 (1998). "In

Connecticttt, tho attorney-client privilege protects both

thc conficiential giving ol professional acivice by an

altoruey acting in the capaoily of'a lcgal aclvisor to

those rvho oau açt on it, as well as the giving of

infornration to thc lawyer to enable cortnsçl to give

sound and iulormecl advice," A4etroltolittrtt Lif c Ins' Co'

r,. Aetttt Crrsrtttlll' &.Sttrct.¡'Co ,249 Conrl. 36,52 (1999)'

In tlrc sernin¿rl oase of Lhtited ,ltctl(:; v. Unilctl Sltoc

lvl tchinarl, Cctrp.,89 F.Sr.rp' 357, 358-59 (D Mass. 1950),

Judge Wyzanski statecl thc conditio¡ls under which the

attorney-client pi'ivilege is applicable: "Thc privilcge

applics only if (l) the asserted irolder of the privilege is

ol sought to become a ciient; (2) the pcrtioll to wholn

the cornmttttication rvas made (a) is a mcmber of'tl¡c

bal ol'a cottrt. <.¡t his suborclinate an<J (b) itl connectiou

wilh tliis communicatir-rn is acting as a larvyer; (3) the

corn¡nunication rela.tcs to a fàct of'which thc atlorncy

was iufot:nled (a) by his clicnt (b) wilhout tirc presence

of strarrgers (c) lor the pllrpose of sccuring prirnarily

cithcL (i) an opirrion ou law or (ii) lcgal services or' (iii)

assistance it't solnc lcgal proceeding, and not (d) for

thc ¡rurpose ol c<¡r¡rmillirig a crime or tort; anci (4) the

privilege has bcen (a) clairned ancl (b) not waivccl by the

clierrt." (lniterl Statcs v. Unitecl Slrce Muchinet'! Corp',

sltpt't1.

However, "the attorney-clicnt priviiege is strictly

construed bcoaüsc it 'tends to prevent a lull clisclosure

of tlre truth in court ,,.' 'l'urna),t rlppcal, 72 Conn'

305, 318 (1899)." Ltlltnatm v. ,Strtkt, 230 Conn. (r98,

710-11 (1994). "[S]ince lhc privilege has the eff'e<;t ol
withholding relevant inlormation lrom the lar-:t-fincler,

it applies only where llecessary to achieve its purpose'

Accordingly it ptolecls only tlrose <iisçlosul'es-neccssary to

obtain infolmcd legal advice-rvhich migh( not have beeu

rnacle abscut tlre privilege." (Errr1:hasis in ot'iginal; illlcrnal

quotation marks <¡mittecl.) IJllrnarm v' State, stqtra, T13'

*3 "A clieut lltay ..' by liis actions inrplicdly wriive

thc privilege or consellt to <lisclosule," "[l]t is tlre

clicnt's responsibility to insure continued confidentiality

of lris conrtnunications," In re Von llulorv, 828 F'2d 94,

l0l (2d Cir, 1987). "The powcr to waive the attorney'

client privilegc rests with the cliettt ol' with his attorney

actiug with his author:ily. Cl, McCorrnick, tlviclence (4th

Ed,1992) $ 93; see also Do.vfu v' Reeve'¡, 112 Conn'

521 , 523 ( 1931) (communications relevant to legal aclvice

ptivileged until client waivcs protcction) ',. [O]nce tlte

confidencc protcctccl has been brcachcd, tlie privilcgc

lras no valici continuing office to perfot'm." I¡t re Von

Bulow, supra; Gttl¡hit: v. CudlL' Co., 49 Cotln.i\pp' 265,

274 {1998). "State¡ncnts tnadc in the prcscnce of a

lhircl party are rrsttally not privileged bccause the¡'e is

no reasolrable expectation of conlicientiality." (lnterrlal

c¡rrotation marks omitted.) Uthnann t'. Sîate, ,rttpra, TIl:
see also l,Vesting,hourc Ëlectrir: Corp. t'' Republk: oJ' lhe

l'hili¡tptne,r,95l F,2d 14l4' 1424(3d CiL, 199 l) ("i1 is well-

se{tlc<J that when a clicnt voluntalily <liscloscs privileged

communications to a thiLcl party, the plivilegc is waived");

Itt re (ìruud ,Ittr.v Prtttcetlitrgs' Ott l2' 1995,78 f' 3d 251'

254 (6th CiL,l996) (rlere fìict of'disclosurc ol spccific

confidcntial inforrnation to thiLcl party constitrttcs waiver';

fornr and prlrposc of disclosure ilrelevant); Unitel Stttlc't

r,, Murvt<:husu(l,t Inslil.ulc oJ'T'cr:lmologl', 129 F,3d ó81'

684, ó86-87 (tst Cir.1997) (noting that fcderal courts

have generally hcld that o'auy volrtntary disclosure outside

the nragic oircle conslilutes waiver," the circlc including

"secretaries, interpleters, counscl f'or a cooperating co'

de{'endaut, a p¿rrcnt prescnt when a chilcl constllts a

lawyet'," Courts have gcnelally been unwilling to make

nerv exccptions.

In acldition, "[t]he privilcge protects only corrfidential

c<¡rnrnunications of thc client to tlìe attorney," o¡ "client

conrtnunioations." (Ernphasis in oliginal') Intlu':;lrktl
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Olcttringhou,,;<: t,, Brovt,ning lllunulttctttrittg Divi,titttt of
Etncrson Elcctrit: Co., 953 F-.2d 1004, 1007 (3d Cir. 1992)'

"A communication fronr an attorlley to a client, iu

contrâst to a communication frotn a client to an

attorney, is nornrally not within thc plivilcge, lÌnlcss

the attomey's statemetlt directly or indirectly reveals

conficlential irrformation clisclosed to the attorllcy by

the clicnt, or is 'iuext¡icably linked' with the givirrg of

legal advice," (Eurphasis in original,) Ulhnann v. Stute,

supra, "lTlte attorney-client ¡rlivilege] cloes not protcct

against cliscovely ol under'lying lacts ft'orn thcir sourcc

rncrcly bccause those lacts have been oonrlnunicatccl to ¿rn

attonrey." (Internal qt¡otation marks omitted') Indu,slrktl

Clcaringhou,rc t,. Brr.¡tt'ttittg Monufuclurittg Divi.rion of
Entcrson Elcctric Co., supra. \n In ra Grund,Itu'1'

Proc'etrling,t Oct. 12, 1995, supra' 252-53' the cotlrt of
appeals afTinned the clistrict coltrt's holcling that the owner

ancl prcsiclent of a laboratory had waived the laboratory's

attorncy-client privilege by "revcaling the substance of

their attorney's advice" rvhen they told two govel'nmen[

investigators thal they hacl given "a detailecl description

of the rnarketing plan" to a Medicaicl attorney, and that

the attorney had "no problern" ivith several "specifìc

elernents of thc plan." In tlle Geóòle case, involving au

action for spocilic pcrfbrtnatlce of a morlgagc colltraçl,

the plaintifls attoruey, Block, had carlier testified in a

pi'etrial <leposition, as to thc plaintiffls rrnclet'standing of

the contract subjcct lnatter. Gabbie v, Cadle Co,' supra. Ãf.

trial, the delenclant callcci the plaintifls attorncy to testify

as lo lhe subjcot lnatler'. "The plainliflobjectecl to Block's

tcstinrony itt auy lbrm, trssertitlg that hc wortld not waivç

his attolney-clícnt privilegc .., ln t'esponse, the clef'endant

alguccl that the plivilege had already bcen waived by the

client's f ltilurc to assert it during the tleposition and tuay

not bc resurrcctcd," The Appellate Coltrt agreecl with the

dcfcnclant that bccausc the lrlaintills attoruey "auswctcci

tlle samc cìtlçstioll, wilhout objection, cluring his pretlial

deposition, tl.¡e attol'lley-client privilege had been waivccl

and, therefore, he could nol. invoke thc privilegc as a shield

to the ques{it-tning cluring trial ," The ooltrt coucltlcled that

cven thougl.r the qrrestiorr posed to the plaintills larvyer

"wcnt to the healt of'the commrttricalion betwee¡r the

clicnt ancl attorney," "the privilegc was no lor,gel'in eflect"

because it had becn "prcviously waived," Gebbie v, Cadle

Ca,, .rupru, 273-14,

*4 By cotttrast, solre çou1'ts havç ruled that a party

has not wâivcd its attorney-client privilcgc where thc

clisclosnrc is unspecilìc ot' t¡trsl¡bstanlinl. In Unif ul Stale's

v. Vl4titt:, 887 F.2(l 26't, 270-'71 (D'C.C--i1.1989), the

court rulcd that onc of the deferld¿rnts had Irot rvaived

his altolney-client plivilogc when hc tolci governtnetlt

investigatols thal his attorncys "had thoroughly revicwecl

the decision ,,. alter ,.. looking at the matter from

nino <Jill'erent ways." 'I'he coirr:t oalled the delendant's

ciiscussion with the investigators about his lawyer's advice

an "undetailed assertion." It held that "[a] gellol'¿ìl

assct'tiou lacking substalrtive coulent that otle's attorney

has exautined a certaitt nratter is not sulfìcient to rvaive the

attolrrey-clicnt privilegc." It"t In te Duyco Corp. Darivutive

Se cur i tie,v Li ri guti on. 99 I',R.D. 6 I 6, 6 I 9 (S. D.Ohio I 983),

thç court helcl that ths defèndant corporation had not

waived its ttttorrrey-client privilege wltgn its special rcvier,'

çommittee rclcasccl ttre finclings of a report, bccause it "did

not reloasq a 'significanl parl' " of thc report and it "clicl

not sumrnarize evidence found in the rcport ,,)'In Da1'ç6,

"þr]either the faots which lccl to [the] conclusious, tlor thc

Report itsell, were relcased'" See also ht re Grancl Jrty

Proceetlings Oct. 12, 1995, supra,78 F.3d 254 ("t-L'rlike the

lit.igarrls in Wltite and Da.vco, the owner and presidertt ol
the laboratory .,, dicl not nrerely asspl't tltat thcir attot'ney

had looked i¡tto the mattcr; they tol<l lhe investigators

that ttrey h¿rri ciescribcci thc spccifìc programs in dctail and

that thc erttonrey approvcd solne parts of thc plan arrd

rccommendccl llrey discontirlìle other parts").

ooThc 'at isstte,' or irnpliod rvaiver' cxception [to thc

attolney-client rclationsltip] is invoked ,', tvhen a party

specifically pleacls reliance on an attorncy's advics as

arr elerrretrt o1' ¿r claim or def'ense, t'olutúarily tesli/'ies

regat'dirr.g por I i o,1s o^[ I lrc at t orne y-cliettt t'onttntm i cati ott,

or specilically pktces al íssue, itt some ollwr ntanner, lhe

uttorne,y-c'lient relatíttnship' In those instanccs the party

has waiveci tho right to confìdentiality by placing the

ÇontcnI of thc attorney's aclvice clircctly ât issuc because

tl'rc issr¡c Çannot bc detgnnillcd without an examinatiou

of that aclvice," (Enrphasis added; citations omiltcd')

Metropolilan Lifc Ins, Co, v, Aenrl Cctsuetlfi & Surety Co',

supra, 52-53; see also Ktattari,s v' Kutttaris, 169 N'W'2d

824, 830 (lowa i9ó9) (testimony concerniug attorncy-

clignt conlnunicatiorr rvaivecl privilege). "[I]t has been

cstablished law fbr a hun<Jre<i yeals thal wheu the client

rvaivcs thc privilege by tcstilying about what llanspircd

betrveen her aucl her attorncy, she cannoI thcl'oafter insist

tlrat tlre mouth of the attoruey be shut. llunt v. Bku'l<lttttn,

l2s u.s. 464,470-71, 9 S.Ct. 125, 127,32 L,Ed. 488

(l 888)." In re Von fi¡¡16¡1t, stt¡trrt, 101'02; see also Bcckcl! t''

Srtttt', 355 A.2d 515, 521 (Md'Ct.Spec,A¡rp,1976) (clicnt's
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clecision to call altorncy as lvitness waivecl âttorney-cli€nt

privilege); Intcnuttiourtl Tel. & Tel. Corp, r'. Unire¿l'l'(.1.

Co. oJ lloritlo,60 F.R.D. 177, 185-86 (M.D.Fla'1973)

("if the client or his attorney at his instance takes

the stand ancl tcstifies to privileged comrnunications in

palt this is a waivcr as to the remainder ,,. about

tlre same subjcct"); Induslrial Clearingh.ouse v. ßrov'ning

ì,Ianufacturing Division of Emerson Elecu'ic Co., supra

("il a conrplaint agaittst att Ítttol'llsy, clr the attorney's

respollsc or testinrony iu the tualpraòtice case, rçveals

oonficlential client conrrnunications, the client rvaives

thc llrivilcgc as to thc subject nlatter of the disclosecl

co¡nmnnications"). "Thc confìdentiality of a clicut's

commuuications rnay be compromised either thlough

thc publication of cvidence of attorncy s[atemcnts

or docurnents that disclose the client's conlidential

cornmunications," Inclustt'ful CleurÍnghotl'rc v. Ûron'ni¡tg

Murtu/itcluring Divisiotr of Emerson Electric Co., sttpt'ø.

*5 Fainress collcellls unclerlie cotll'ts' holciing that

voluutat'y <jisclosttt'e ol oncc-plivileged cotnmttuications

cqnstitutes waiver ol' the attourey-clicnt plivilege as to

the disclosed communic¿rtions, "BeÇ¿¡tlsc tlre attorney'

clicnt privilege inhibits thc truth-finding process, it has

bccn ¡rar¡owly coustt'uecl ... auÇ conrts have beeu vigilant

to preserve litigants from Çonvcrting the privilege into

a tool for selectivc clisclosure' See [8 J. Wigmorc,

EviclenceJ 5 2321; {Jnitecl Stcttc.s v. Woodull,438 t''2(l

l3i7 (5th Cir,l970) (en banc), cert. denied, 403 U.S'

933' 91 s'ct' 2262' 29 L'Et1'2tl 112 (1911): In re Penn

Ccntra! Cortunert:iol {'opcr Lit ig,cttion, 61 F.R,D, 453' 464

(S,D.N.Y.1973\; Orean v. Gra¡to, 181 M¡tss. 55' 62 N'B'

95(r,959 (1902) (Holmcs, J.) ('the privacy lor thc sake ol
rvhich tho privilege was created was gone by the appcllant's

orvri consent, and the privilege docs not renraitl in snch

cilcutnstances for ths mcrc sake ol giving the client an

additional wcapon to usc or not at his choicc'),

Tl¡e clienl çannot bc pelmitted to pick ancl choose

among his opponeuts, waiving thc pr'.ivilege for somc

and resuLrectmg the claim ol confi<lentiality to obslrttct

others, or lo invoke thc privilege as to comtnttnications

whose conlrclentiality he has alreacly comprotnised lor

his <¡wn bcnclil." "[T]he attolncy-client plivilege should

bc available only at the traditional plice: a litigant who

wishes to assert confidcntiality nìusl lnaintaiu genuiuc

corrlrclentiality." Pcrmiun Corp. v. Uuitetl Slntes, 665 F'2d

1214, l2l9-22 (D C.Clir',1981). "A client cannot waive

that privilege i¡r circumsttulccs where disclosure might

bc bcneficial whilc luaintaining it in other cirçumstances

wlrere nondisçlosrue wor¡ld be benefici¿¡I," In rc Srthpoentts

Dlt'cs T'cr:unr, 738 F.2cl 1361, 1370 (D,C.Cir.l984); see

also /¡ re von Bulotu, supra,

Primarily out of concerns lor fairncss, a vast majorily

of lederal coults have rejeotccl, refused o¡ declined io

follow, the "selsctive waive r" 6 doctrine fashionecl by the

Eighth Circuit it't Ditersi./ìú Industí<t.s, In¿', v. il[cretlilh,

5'12 y.ztl 596, 611 (8th Cir.1977) (en banc)' See United

Støtel v, Mu.t;¡ucht¡çer!'v In'vIiIule of'Tet:hnalogv, I29 t'.3d

681 (lst Cir,l997); ln ra Steinltqt'tlt Partners,9 ¡'.3d 230

(2d Cir.1993); Westinghouse Elec.tic C'orp, v. Rtpuhlic

o,/' ttrc PhitippÌttcs, 951 F.2d. 1414 (3el CiL.l99l); ln te
Wcis,t,59(¡ F.2d I185 (4th Cir, 197())i Itt re il'Iøri¡t Marietta
(:orp,, 856 F,2r],. 6lg (9th' CiL.l988), cert. denicd, 490

rJ,s. 10U, 109 s,cr, 1655, 104 t.,tjd,2d 169 (letì9);

Pcrntian Corp. v, Unitetl Slnltts, ,tuyr(t, 665 F,2d l2l4;

In rc Scrtlcd Ca:¡c, 676 F'2d 793 (D'C.Cir.1982); ln re
Subpoena Duce,s Tectutt, ,rupra; Gaucntech, [nc, v. Uttítccl

Srrtres lnte.rttationfll 'I'rade Commission, 122 F,3d 1409

(Fecl.Cir'.1997). Undcr the "selçctive wôivcr" thcory, a

qlient who has disclosed privilcged communications to

orÌe person may, in oertain cirsumstances, continue to

assert the privilege against other persons. In Dì.versifiecl,

the Eighth Circttit hçld that the disclosr¡re ol protected

materials to thc Securitics and Exchange Cotnmission

during the conrse of a fbnnal irrvcstigation constitttte<ì

only a sclcctive wâiver ol thc privilegc, and, consequently,

the matcrials wele llot subjcct to discovery in subsequcnt

civil litigation . See Divttr,tíficd Indtntries, Inc. v. Mttrcditlt,

,rprn.7 In cxpanciittg its depaltrtre lrom traclitional

waiver doctriuc, the corrt't assttmeci that a contlary

holcling would discour¿ìge coopc¡"ation with goverunlent

invcstigators; a ratioualc thoroughly rejected by thc D' C

Circuit in Pern¡ian Corp. v. {Jniled States, su7ra, 1220-22'

*6 As to the scope of rvaiver, specifically, whether waiver

of disclosccl oommunications extencis to the subject mâttcr

arcas ¡elated to the dis<;losed comlntlnicatio¡ls, the views

of the Sixth arrcl the Scconcl Circuits are l'epresentative' In

In re Grand,Itu')) Proceedíng,ç Oct. 12, 1995, supra,255-56,

the Sixth Circuit declines to adopt a blankct holcting

that voluntary disclosure ol the content ol a privilegcd

comr¡urrication constitr¡tes a waiver of the privilegc as

to all other sttch conrmtlnication on the sarnc sr'rbject

mâtter, 'Ihe court provides two reasolls. F'ilst, because

"subject Inatter can be clehneri broadly or narrowly,"

it is inapplopriate to adopt a blanket approach' /r/'
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Second, the court "nìust bc gr'riclccl by failness collcerns"

in deten¡rinirrg whethcr a specifìc ciisclosr¡re anloullts

trl a cornpletc clisclosure, Id., citing In rc Dcryco Corp'

Det'ivativtt Sc('urilie,\ Litigotion,stqtra, 99 ("Gcnerally,

waivcr of a privilegc occtlr$ whetì actions by the holder

would ¡nake it unfair to insist that the plivilege still exists")

(emplrasis ad<led)l In re Von Bulov', supra, (" Applying the

fairness cioctriue, wc hold therelore thal the extrajudicial

disclosurc of' au attorney-cliertt commnnicatioll-one not

sttbscc¡uently useci by the client in a jtr<licial proceeding

to his advelsary's p.rcjr"rclice'clocs u<¡1. ivaive the privilege

as to the unclisclosed portiorrs of tilc communications")

(emphasis a<ldecl),

Tlre Sccond Circuit holcis in In re Von Rulotv, supta, 103:

"Mallers actually cliscloscd in public lose their plivilegecl

status bccause they obviously are no longer confidential,
'lhe cat is let out of' the bag, so to speak. But relatecl

mallers ¡'rot so disclosed re¡nain coniìtlen[ial. Although it

is tt'ue that disclosut'es in tl,e public alc11a nray be 'olre-

sidecl' or 'urislerLdiug,' so long as such disclosttt'es arc

ancl lernain exhaju<'licial, tlrelc is no legal prejudice that

warrarlts a broad cout't-iur¡rosecl subject mattcr waivor.

The reasou is that disclosures tlrade ilr public rather

than iu cottrt-even il selectivc-crcâte tto risk of legal

prejudice until put at issuc in the litigation by the privilege-

holder." (F,mphasis in original.)

It shoulcl be notcd, first, that even if the attorney-clicut

privilege wetc otherrvise applicable in this case, not all

lhe oo¡nmttnications between tire plaintill and lrarreil

wor.rld be plotectccl by the privilcge' 'lhat is becartse only

those conrrnunications made irr the cottrse ol obtairlìng

and giving legal advicc and with the intenl that the

con'¡munications bc kellt confidential alc privilegcd, See

I'agano v. Ippoliti, .ruprn. "Tbe burden rests on the

pcrson invoking the privilcgc to establish the clcmctrts

reqnired for its applioation." Stt¿ttt t' [lanntr, 150 Con¡r'

45'7, 466 (1963); &nd 'funrcr's Appcal, supra' 317. "A
c<¡rnlnunicaliou fiom attorney to client solely rcgarilirrg a

malter of lact wotrld not ortlinarily be privilegccl' urlless

it lvere shorvn to bs incxtricably linkccl to the giving of'

legal advice." State v. Ulltnamt, supra, 713, Evcn where

the altorncy-clicnt privilege is not deerned to havc been

waivecl, "[aln attoruey does not have a privilcgc not

to tcstily agaitrst his clicnt" on nlattcrs not inextricably

linkcrl t.o the giving of legal advice' See Ullnwnn v' Strtta,

supru, 712 ("'I'he fact tlrat an attorlìey tnay not disclôse

ptivilegecl communications betrveen hirnself and his client

does not aflect his capacity ancl his duty to testily as

to otlrer mattors when called on to do so"); Gchhia v.

Cacllc Co., supra, 274'75 ("We do not take issue with

the calling of [the plaintifls attorney] to be deposed per

se becausc it is lhe drity of a lawyer to testify as to

other matters whcn called to do so") (internal quotaxion

¡narks omilted), I{owevcr, o'courts have beet: relitctant to

allorv attorneys to be called as rvitucsses ill trials in which

lhey arc advocates," IJllmcuut t'. Stute, su¡tra,'116-18 n'

15. The judicial antipathy also applics to testirnony by a

party's lbt'tncr attorllcy. Courts tirercfo:'e b¿rlance thc ncccj

fbr the olient to havc confidence irt seeking lcgal advicc

¿rnrJ fbr thc fact-finder to gct the truth by qualifying an

altorney's obligation to testify lol his advsrsary to rnâtlers

of reasonable necessity, Lo on¿i:s t'. N rt r n t ut P r itt tcr,t Crt., 8 |

Co¡rn. 343,350 (1908).

x7 Becausc "[nlot evcl'y communicatiou botween

attorn€y ancl client lalls wilhin tlre privilege," which

proteots only such dis<;losures as âl'e necessaly to obtain

"irrfor¡rccl legal advice"; Llllmann v, Slatc, supru,713;the

plaintilf in this case needs to distinguish comnrunicatious

made in obtaining aucl giving legal advice and thosc

that were not. so lnadc in order to nreet her burden

as clairnant of' the privilcge to establish the clements

rcqtrited lor its application, See Stulc v' Hnnna, .rtrpra'

Sincc Farrcll rvas also the plaintifls blothcr during the

colirse of their attorney'clielrt relationship, he cotllci havc

acquirecl inft.¡nnaliorr rcgarciing thc plaintifls physical

conclitions and precxisting injuries by observatiol'l or llon-

plivilcgecl commrtuication. which was not <ierived frorn

lheil altorney-client relationship. Srrch infbrrnation r:r

coÍìnlullications not neccssâry to obl¿rin inlormecl legnl

advicc ancl with no oxpectatioll ol conlidenti¿tlity arc not

privileged. See Ullmann v. Slatc, supra. Having asscrted

a blauket privilege claim to all her com¡nnnicatious

with Farrell, tlre plaintiff' has failcd to mect her bttrden

of clistinguishing cotnurunicatio¡ls madc strictly lor thc

purpose of obtaining lcgal advice f¡om those macle outside

the attot'ney-client ¡elationship, She has f'ailcd, therofore,

to establjsh the elements rcquired fol the application of

lhc privilegc.

Horvcver, even undcr thc assumption that all thc

cornmunications cliscloscd ât the state grievauce hearings

are otherwisc privileged, the plaintilf has waivetl the

privilege as to those disclosed conrmrtnications becausc

thc disclosure by both palties was madç on tlte reoord atld

their testirnonics havc bccn publishecl in lhe tl¡rcs volutlcs
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ol trallscripts attached to thc clefcudant's tnemoralìdunl

ol law. Scc lvíetropolitnn Lrfa Ins. Co. v. Aetna Casuctltt'

& Su'ct¡, Co., supra,53 (party waives privilcgc when she

"volnntarily testifies lcgarcling porlions of the attorney-

clicut com¡nnnica{.ìon, or specifically pla<;es ¿ìt issì¡e, in

s<¡nrç other r¡lallrler, lhc attorney-client lclationship");

{Jllrtann v. State, utpra, (no privilege if no expectatiou

of conliclentialily); Gebbie v, Cadle Co., supra, (plaintiff

coulcl no longel invoke ¡rrivilege as shield at tt'ial aftcr'

hc ¡aiscd uo objection altd allowed ltis attorney lo testify

at pletrial deposition, l.raving thcrctry rvaived pLivilcgc);

In re Yon IJulow, suprct, ("Malters actually discloscd in

pr,rblic lose their privileged status because they obviously

are rro longer confidential"); In ra Grand Jury Procacdings

Ot't. 12, !995, supru, (rnere disclosule of confìdential

information to third pa.rty constittttes waivet'; for¡n anci

purposo of disclosnre irrelevantl finding waiver lvherc

disclosure was specitîc, detailecl or sr'rbstantial); lndustrial

Clcaringhouse v. Br'otrtrting Manufactutùrg Dit'isíort of
Emer;rcn Electri.c Co., suprrt, (client rvaives privilege as

to sub.jecl mâtte1' of discloscd inlolrnation if cornplaint

against attonìey attd attorney's rèsponse or testimotly

in scpatate malpractice actjon reveal confidcrltial client

conrrnunications).

*8 Thc communications disclosed at Tho grievance

healings rvere sul¡sta¡rtial, dctailcd and specific regarding

the mcrits alld stralegies of the plaintiff's personal injury

case. The clisclosed c<t¡ntnunications go to tho heart of
the atlorney-clicnt relatiorrship between the plaintilf and

Fan'ell, Tl-rey are also essential to the defensc, especially

thosc on the plaintifl's preexisting irrjulies, hel lalsely

claimed lne<Jical bills, and hcr intention to pcrjule hersell

as alleged by Fallell. Once thc plaintifl' has publicly

brcachc<i the attorney-client privilege ancl fbrce<J F-arrell

to tcstify as to thc cictailed ¿¡nd substantial conlidenccs

othcrwise protected by thc ¡:rivilege, and the disclosed

conrmunications in the form ol transcripts are openly

available to 1l:e prtblic, "the privilege has no valid

coutinr.ring oflioe to petform," (Itrternal c¡trotation marks

ornitted.) See Ciebbie v. Cadle Co., supra.

The cout't also fiucls w¿river lor fairness reasons, The

plaintifl should not be pertnittcd to "pick and cl.tooss

¿rmorlg [her] opponents, waiving the privilcge for sotnc

¿urd rcsurrccting thc claim ol c<xhde¡ttiality to obstluct

othcls, or to iuvoke the plivilegc âs to the comtnuuications

whosc conliclentinlity [she] has ah'cady comprornised flor

firerl orvn benefit." Pertttiutt Corp. v. United States, ,tu7,'tl,

1219; sce also In. re Subpoenu Duces Tecum, supra, ("4

clicnt caunot rvaive that privilege iu circumstanccs whe re

disclosure might be beneficial whilc maintaining it in other

circumstances whe rc nondisclosure would be beneficial");

In ra Von ßulow, supra, ("it iras been established larv for

a hurrdred ycars that when the clicnt waives thc privilege

by tcstilying about what transpired betlveen hçr and her

attorncy, she cannot thereaf te¡' irlsist that the mouth ol the

attourey be shut").

Even the "selective waivel" thcory fashionecl by the

Eightlr Ciircuit in Ditersi/ied Induslríe";, Ittc' v. Meretlilh,

,r'upra, whiclr other federal courts of appeals havc

largely rejectcd ot' declined to follow; sec Unitcd

St.nlcs v. Mrtl¡:;ut'hu,çclt,¡ ht,rtiltttc o.f Tc<:lmology, 957

F,Sr.rp, 301, 304 (D,Mass.l997); which is not applicable

to tiris case becatlse Diversifiecl involvcs an entirely

clitforent fact pattem anci ratiouale, Thc cortrt concludccl

in Dit,ersifie¿l that because the corpolate clefenclant

voluntarily "disclosed thcsc documents in a scparale

an<1 nanptúlic SEC invcstigation .', only a lìrnitecl

waivel ol the privilege occurrecl," (Ernphasis added')

Diversified ltdustries, Ittc'. v. Mereclith' supra, 572. By

contrast, the plaintilf itt thc present case knowingly

disclosed cornn¡unications on the rccord that is accessiblc

to thc public, In adclition, the policy cotrcçrns in

Diver,tified (namcly, a contraly holding woulcl discourage

cooperation with governrnent investigators); see id,; are

llot prcseltt in this çase boc¿lt¡se the plaintilf' hacl rl<-rt

voluntarily ciisclosecl trny information to the govcrnmellt

in connection with a govcurnrent investigation olherself.

*9 In comparison, in a cilsc somewhat sitnilar to

the plesent onc, in whicir tlte defcndant corporation

had sued its fornter counscl in a scparate malpractice

action ancl then claimcd tlte protection of attorney-

client privilegs in the rinrelatecl collt(act disputc case,

tlre Irifth Circuit opines in Industriul Clearin¡¡hou,se, Inc.

v. Brou,ning l4anu/ucntrir'tg Dit'ísion, supra, lhat "if a

complaint agains[ an attorney, or the attoruey's response

or testimony in thc malpractice case. reveals conlidential

client conrnrurrications. the client waives the privilege as to

thc subject tìlattcr ol the disolosecl conrmunications." 
8

As to the scope of waiver, it is limited to what the plaintilf

and Farrell have acttrally disclosed on the record in the

gt'ievancc hcalings unlcss it would be turfair not to extetld

lvaivcr to relatsd a¡eas where incon:pleteness oftlisclosure

rvould bc used by the plaintifl in the present case to thc
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dcfcn<Jant's <iisacivantage. See ft re Grand Jury Proceedíng

Oc't. 12, 1995, .supra., 256; In re Von Bulow, srqrn. Thc

court should deterrnirte the issue of extcnding waiver to

related areas olì an instance-by-instancc basis, guided by

lailness principles in dcoiding whether a spccifìc clisclosurc

amoltnts to a cornplete clisclostrre, See In re Grortd Jurlt

Proceeclùry Oct. 12, 1995, supru,256.

The plaintiff' also claims rvork prodttct privilege to

resist deposition ol Farrell, alguing alternatively that

thc commr¡nicatiotts betlveen her and Falrell discloscd

at the gt'ievance hearings are Farrell's work ploduct.

"Thc work procluct rule protccts an attorney's iuterviews,

statements, rncntoranda, correspondcnce, briefs, nlcntal

irnplessions, pcrsonal bclicfs and countless other' langible

an<1 intangiblc itcrns .,. Work product can be defined as

the resnlt of'an attorney's activities when those activities

Ìrave l¡een couducled with a view to penciing or anticipated

litigation." (Citations ornittcd; intelnal qtrotatiou marks

on,itteci.) Ullmann. v.,. Stale, tuprc; see also United Slcttes

v. Nolsles, 422 U.S,225,237,95 S.Ct. 2160,45 L.Ed.2d

l4l (1975), "Thc logic behind the work product doctrine

is that opposing counscl shoulcl not cnjoy free access to

an attorney's tliougbt processes." "[T]he cloctrine grants

counsçl an opportunity to think ot' prcparo a client's

case without t'car of intrusion by an adversary," (Internal

qr.rotation rnalks omittecl.) Ír re Sle.inhardt Parttter,ç,

su.pra, 234. However, "[o]nce a party allows an advcrsary

to shal'e tho othelwise privileged thought processes of'

c<¡r¡nsel, thc nced Íbr the privilege clisappcars. Cotlrts

thelelot'e accept the waiver cloctriue as a limilation on

work prodrtct protection, The waiver doctline providcs

lhat voltmlarl, tlisclosure ol work pt'oduct. lo an adversary

waives the privilcge as to oti¡er parties," (Enrphasis

act<icc1,) In rc Steinltarth Partnus, supru, 235, A party's

"conscious clislcgar<i ol tlre ¡rossibility that an advelsary

woulcl gain access to the iwork-product] nratcrial" waives

the protection of ths work pt'oduct doctrine. (lnternal

cluotation rnarks otnitted.) We,ttinghouse Electic Corp'

v. Republic o.f the Philippitre,t, sttpra, 1428, citing the¡ein

In re ,lohn Doc, 662, F.2d 1073, 1081 (4th CJir'1981), Irt

circrrmstances wherc â. pârty c¿rnnot reasonably €xpect to

linlit the futut'e use o['the otherwise protected rlraterial,

and ciiscloscs work prod ucl materials, she waives the work

procluct privilcgc. Westing,house Electric Corp. v, Rcpublic

of rlrc Plrilippinet, 'rtrpra,

*10 A palty's "rtnilatcral testirnouial usc of work-

producl nratcrials" is like her electing "to testily on

[her] own behalf and thereaftcl assert [her] Filth

Arncndnrcnt privilege to resist cross-examination oti

¡nattet's reasonably lelatcd to those brougltt out in direct

examination," both tactics being equally irnpermissible.

United State;¡ v, Nobles, supra, 239-40, "Fairness and

oonsisterrcy reqrrire tirat appellants not be allowed to

gain 1he substantial advantages accnring [o vohtntary

clisciosure of worlc prodttct !o one ¿rdversary '. ' while beirtg

able to mai¡rtain another aclvantage inhelent in protecting

that same work product liom othcr adversal'ies." Such

"selectivc <Jisclosure" is "olten spurred by corrsiderations

of seli'-intcL'est." ll re Suhpoenas l)uce's Tecum' '\uya.
Farrell's statemcnts, correspotrdettce, trtental impressions,

personâl beliefs, briefs ancl tnctnorauda conductcd or

fbrmed rvith a vicw to the plaintilfs pcncling p€rsonal

injury action may qtralify as F'art'ell's work product in that

action, See Ullnwun v, Slr¿te , saprø, Howcver, the plaintiff

has waivecl arry protection from discovcry or deposition

she may otherwise have under the work product doctriue

whelr she disclosed Farrell's wol'k product on recot'd

at the hearings because of her "conscious dislegard of
thc possibility that an adversat'y would gain access to

the [work ploduct] matcrial" irl circumstances where she

"[coulcl not] reasorrably cxpcct to limit the future use

of the otlrcrwise protectccl rnaterial." See Weslinghouse

Elct'trít' Corp, v. Republic o/ the Phìlippincs, supra'

Bccanse thc tcstirnony by both the plaintilf ancl Farrell

on the recold, anci accessible to the public, allows the

plaintifls aciversaries to share the otherwisc privilegecl

wollc product, altcl the deletdant has actually aoquitecl

the disclosecl work proclltct, the plaintili'has waived atry

protectiou fronr discovery or deposition with regard to

the disclosecl rvork prodrict, Il'thc plainti{I's aclversaries

"enjoy lree access" to hel fortner attorncy's thought

processes, "the logic behincl the work product doctrinc"

is no longer tenabls and the plaintiff is rrot entitlcd to the

protection alfbrclcd by tirc cloctrinc, By publicly disclosing

her attolney's work proc|"rct ín oonnectioo with her

pending case, allowing hcr aclversarics, including Farrcll

ancl the cielenclant, t<¡ share the otherwise privilcgcd

F-arrell's thought processes. "the ueecl for the privilege

disappears," See Íl re Stehtlrurdt Partners' su¡tra.

In acldition, fairness principlcs requirc that the plaintiff

heLe "not bc allowed to gain the substanti¿tl aclvantagc

accruing to voluntary disclosure of work prodttct to

onc advcrsat'y ... while being able to maintain anothcr

advantage inherent in prot.ecting that same work product

fronr otlrcr adversarics." See /ø re Subpoenas Duces
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Tccwn, su¡trø. Having volttntarily tlisclosed olherwise

protccted work product to her adversat'ies, lor whatever

advantagrs or self-interest accrttiug to her action against

hel attolney, the plaintifT "c¿tt1 no mol'e advatlce the

work ploclüct cloctlinc to sr.rstain a unilateral testim<¡nial

use ol' wolk-product malerials than [shel cotrld clcci

lo lestily in flrerJ bel"rall ancl thereafto¡ assert fher]
Filth Anlçndmer-rt plivilege to resis! cross-examination

olì nratters leasonably related to those brought out

in <lirect cxamination." See Uniled States v, Nobles,

supra., 239-40. The plaintifÏ has also madc a tnotion lot'

a protective older, ¡rresnurably undel Practice Book $

ll-5, which provides, intcr älia, that "[u]pon urotion

by o purty fron'r whorn disct;vcr1, i,r sottght, and for
good <'uu,re .vhown, lhe judìcial authority may make any

orcler which jnstice requires to protect a party lrorn

annoyancc, cmbar¡assment, oppression, or tllìdue bulden

or expellse ..." (Err.rphasis added.)

*tl Thç language ol'$ l3-5 "inciicates that a protcctive

oldel lìurctions only to plotcct a party florn being

dcposc<i." (Emphasis adde<l.) Culut v. Crtltn,26 Conn.App'

720,721,603 A,2ri 759 (1992), afîd,225 Conn, 666, 626

A.Zcl 296 (1993). Here, the clefendant seeks to take thc

deposition ofllalrell, a llonparty in the plcsent action, and

F'arrell, lrorn whom discovory is sougl.tt, has ncithel'trrade

a motion fo qrtash nor a lnotion lbr a protective orcler' It
sccms that thc plaintiff does noI havc standing to r¡rc¡r'e for

a plotective order under the Practice Book,

Never'llreless, tire Appellate Court in Calm rrrle<] that

a motion for protective ordct' filcti by the plaintifl to

pl'evellt tire deposition of throc nolìpal'ty witnesscs fbr thc

dcl'cnclant, bcc¿ruse of "uuduc burclcn" on the plaintilf of
having to travcl to New York to attend a cieposition there,

was propcr cven in light of the language of Practicc IJool<

$ l3-.5 The court teasoucd: "Thc basis for thc protective

older in tltis case was to protcct thc plaintiff f¡'oln the

'uncl!¡s burden' ol having t<¡ atte¡ld a deposition i¡l New

Yolk, rvhich is a valicJ ¡eason uncler Practice ÌJook lss i 3-5],

Althor.rgh the disoovery being sought by the defenclant was

not fi'om thc plaintifï, the protective order was llccessflr:y

to proteçl ¿r party's inteLcsl." The Cal¡n conl't also noted

tlrat the Suprct:re Conr{ i¡r I'utgee v. Grinncll,2l6 Conn

481. 4u7 n, 3 (1990), "appalcntly fblloweci rulc 26(o) of

thc þ'cdcral Rulcs of Civil Proceclurc, which provi<1cs fbr

protcctive orders for parties and nonparties" in reviewitlg

a nonparty's attelnpt to obtaiil a protective ordcr lrom

bcing dcposed in Connccticut for a case arisiug out of

Texas, Cahn v, Cahn, supru.

Ilowever, evcn if the plaintilf herc has standing to

move lor a protective order, she bears the burcleu of

showing good cause why a protective ordor should be

issucd. Plactice Book $ l3'5; Sttbrcck t'. BrídgcPort

I'lospital,25l Conn, 790, 848'49I1999), citing Ballail v.

Ilcrzke,924 S !V,2d 652,658 {Tenn.l99ó) (party seeking

protective ordet' bears burden of justifying conf'rdcntiality

ol each and cvcry document sought to be protected);

Srúan<tsh v, Duront, Superior Corirt, jttdicial district

of Ansonia/Milford at Milflord, l)ocket No. 054525,

2l CONN,L,RPTR. 213 (Deccrnber 17, 1997) (Flynn'

J,) (mancjating showing of good cat¡se for protective

order to issue), 'l'he plairrtilT has tàiled to meet that

bnrclen, Bçcause the testimonics by both the plaintifl anci

Farlell are publicly availablc, the plaintifi has waived

any privilcgc she nray otherrvise have under either the

attot'ney-client privilegc or the work product doctriue,

Theretbre, it i.s pointless for her to se<:k a protectivc orcter

for confidentiality where therc is none. See Lathouris

t', Slaviil, Superior Court, judicial district of Starnlorcl/

Norwalk at Stamford, Docket No' 169137 (Octobor

13, 1999) (DÀndrea, j,) (dcnying rnotion for plotectivc

orcler fol' dcfcn<janls' failure 1o show good cartse), In

addition, "[p]totective ordels have been denied whcre the

information sought is rnaterial to the ütigatiou." Here,

the inlbrmation sought is clearly matcrial to the litigation

becansc the infonnation with regard to hel alleged lailLrrc

to repol't plecxisting injurics, hcr attenrpt to ptltjure

hersell in hor ciiscovery infolmation, heL subnrission of

fälse rnedical bills, attcl her false claim of danrages fioln

loss of earniug is csscnti¿rl to thc dcfcrlsc. 'l'he lnotioll

for a protective ordcr Ç¿lnnot, therefore, be favorably

entcrtaincd.

*12 The motion for protective order, anci the motio¡r to

quash the notice ofdeposition are, accordiugly' denied.

Âll Citations

Not l(eported in 4.2d, 2000 WL 486961

Footnotes



Kowalonek v, Bryant Lane, lttc,, Not Reported in A.2d {2000)

2000 wL 486961

1 The defendant claims that the Statewide Grievance Committee eventually dismissed the plaintiffls complaint against

Farrell. (Memorandum in opposition to motions for protective order and to quash, p. 7.) The record here contains no

evidence of the Committee's disposition,

2 (Transcript of Statewide Grievance Committee, April 3, 1996, pp.24'25' 27,65'71-72')

3 $ranscript PP. a5-46.)

4 (Transcript, June 5, 1996, P. 20,)

5 (Transcript, Novemþer 14, '1996, p, 64.)

6 While many courts use the two terms interchângeably, the Third Circuit distinguishes "selective waiver" of the attorney-

client privilege from "parlial waiver." "selective waiver permits the client who has disclosed prìvileged communications

to one party to continue asserting the privilege agalnst other parties, Padial waiver permits a client who has disclosed

a portion of privileged communications to continue asserting the privilege as to the remaining portions of the same

communications." Wesflngh ouse Etectric Corp. v, Republic of the Philippines, 951 F .2d 1414, 1423 n. 7 (3d Cir. 1991)'

,,When a party discloses a portion of otherwise privileged materials while withholding the rest, the privilege is waived only

as to those communications actually disclosed, unless a partial waíver would þe unfair to the party's adversary. See, for

example, ln re Von Butow, B2B F .2d 94 (2d Cir. 1987). lf partial waiver does disadvantage the disclosing party's adversary

by, for example, allowing the disclosing party to present a one-sided story to the court, the privilege will be waived as to

all communications on the same subject," ld., 1426 n 12'

7 The Eighth Circuit spent only one brief paragraph, in a lengthy opinion devoted to other issues, on its selective waiver

theory, which is limited to a company's voluntary disclosure to a government agency in cooperation with a formal

investigation of the company by the government. See Diversifled tndustries, lnc' v. Moradith' supra,572F,2d611'

I ln that case, the court of appeals noted that neither the plaintiff, nor the U.S. magistrate who first heard and decided

on the motion, nor the district court specified one single instance of client's communications that was revealed by the

defendant,s complaint filed with the trial cour7, lndustriat Clearinghouse, /nc. v. Browning Manufacturing Division, supra'

,1007. On the basis of that finding, the court ruled that'the "mere institute of suit' by the defendant against its former

counsel, without having revealed any confidential client communications, had not waived the attorney-client privilege' /d'

Irì(l Õl Dooulll(} rrt íi) iriill0 llì0ilìsc,il 11o{riorfì No clliint l{) orir¡Íl¿)l {J.[j (iìÔ!,orllfrlortt wi¡¡rs



EXHIBIT C
(FILED UNDER SEAL)



EXHIBIT I)
(FTLED U|{DER SEAI,)



EXHIBIT E
(FTLED U|{DER SEAI)


