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I. INTRODUCTION

Plaintiff, William A. Lomas ("Lomas") submits this memorandum of law in opposition to

Defendants' Motion for Order of Compliance (the "Motion") (Dkt. No. 159.00) and Request for

Adjudication of Discovery or Deposition Dispute (the "Request") (Dkt. No. 160.00) seeking to

compel discovery in support of the "allegations" in a draft, unsigned and unfiled counterclaim'

There is no basis for such discovery and Defendants' motion should be denied.

II. RELEVANT FACTU AI, BACKGROUND

Lomas commenced this action in June 2015, seeking to recover in excess of $4 Million

due to him per the terms of the limited liability company agreement (the "Agreement")

governing his withdrawal from the defendant, Partner Wealth Management, LLC. The gravamen
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of Lomas' complaint, as amended, is that the Defendants have intentionally, wrongfully and

willfully withheld this money in breach of their contractual and fiduciary obligations.r

Shortly after Lomas filed his Complaint, the parties proceeded with written discovery.

Lomas produced responses and objections to Defendants' interrogatories and requests for

production, including production of 223 PDF files comprising over 1100 pages of documents'

One of Defendants' interrogatories and two of their production requests were objectionable as

beyond the scope of any claim in the case. Intenogatory No. 3 requested as follows:

Identify each and every current or former client listed on Schedule E of the

Partner V/ealth Management LLC Limited Liability Company Agreement dated

January 1,2015 with whom you have had any communication since January 13,

2015 and for each such person identified set forth the date, time and reason for

each communication and identify all documents relating to each of the above-

identified communications.

Request for Production No. 14 requested the following:

All personal or business calendars, diaries, time entries or other records that show

or reflect your scheduled work activities for the period between January 1,2014
and January 13,2015.

Request for Production No. 15 requested the following:

All documents concerning any communications, including, but not limited to,

notes, memoranda, emails, phone records and electronic recordings, between you

and any present or former client listed on Schedule E of the Partner Wealth

Management LLC Limited Liability Company Agreement dated January I,2015
from January 13,2015 through the present'

These discovery requests were not related to any claim or defense in the case at the time

they were served, and they remain unrelated to any claim or defense in the case to this day.

Defendants were on a "fishing expedition," in search of some counterclaim to assert to gain some

leverage in their defense of Lomas' legitimate claims'

I Defendants moved to strike certain of the allegations of Lomas' Amended Complaint (Dkt. No

137.00). The motion has been fully briefed and has been argued to the Court. A ruling is
pending.
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In mid-December, Defendants' prior counsel sent Lomas' counsel a letter seeking

clarification regarding Lomas' objections. Because the parties were engaged in settlement

discussions that nearly resolved this matter, counsel for the parties agreed not to incur further

expense unless and until it was necessary. Accordingly, Lomas' counsel did not respond to the

letter until January 21, 2015. At that time, Lomas committed to produce all responsive

documents in his possession, except in response to Interrogatory No. 3 and Request Nos. 14 and

15. See Affidavit of Edward D. Altabet supporting the Motion ("Altabet Aff."), Exhibit F'

Lomas' counsel stated that the discovery sought was a "fishing expedition targeted at documents

that do not relate to any claims in this case...." Lomas' counsel pointed out that "there is nothing

in the operating agreement which prevents Plaintiff from communicating with clients and mere

communications with clients are not actionable." Defendants did not press this discovery any

further at that time, and have never suggested that the disputed discovery related to Lomas'

affirmative allegations against them.

On May 27 ,2016, prior to filing this motion, Defendants' counsel sent Lomas' counsel a

letter stating that the discovery previously withheld was now relevant to the lawsuit and should

be produced ahead of Lomas' deposition on June 23,2016. See Altabet Aff., Exhibit L The

basis for Defendants' assertion was a "draft," unsigned and unfiled answer and counterclaim,

threatening to "allege" that Lomas failed to perform under the Agreement and breached the non-

solicitation covenants therein. See Altabet Aff., Exhibit J'

Lomas' counsel responded on June 6,2016. Counsel stated that Defendants' discovery

remained premature because a "draft," unfiled counterclaim provides no basis for discovery

under Connecticut law. Defendants then filed a Motion for Order of Compliance seeking to

compel responses to the disputed discovery. (Dkt. No. 159.00) Thereafter, on June 15,2016,
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counsel for Lomas called counsel for the Defendants to address the deposition of Lomas and

anticipated inquiry into matters related to the "draft." The undersigned counsel advised that,

consistent with his June 6 communication, it would be inappropriate to inquire with respect to

'oclaims" that are not of record and that he would not allow such inquiry. Counsel proposed the

following alternate solutions to the problem created by this unique set of circumstances:

o Proceed with the deposition on the understanding that (i) inquiry into matters

related solely to the "draft" would not be allowed; (ii) the witness would be

instructed not to answer such questions; and (iii) the deposition would continue at

a later date on the subject matter of any actual counterclaim of record, if and when

filed.

o Adjourn the deposition in its entirety to a later date until an actual, signed

counterclaim was of record.

o Plaintiff would move for a protective order.

In response to the foregoing proposals, counsel for the Defendants said that he

appreciated that this matter was raised in advance, would take the matter under advisement, and

would report back. The next day, counsel for the Defendants advised that Defendants would f,rle

a motion for expedited adjudication of a discovery dispute. Defendants' Request was filed

shortly thereafter. (Dkt. No. 160.00)

ilI. ARGUMENT

A. Appticable Legal Standards

Practice Book $ 13-2, which applies both to written discovery and depositions, is clear

regarding the scope ofdiscovery:

In any civil action... a party may obtain... discovery of' '.
information material to the subject matter involved in the
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pending action, which are not privileged, whether the discovery

or disclosure relates to the claim or defenses of the party
seeking discovery or to the claim or defense of any other party,
and which are within the knowledge, possession or power of the

party or person to whom the discovery is addressed. Discovery

shall be permitted if the disclosure sought would be of assistance

in the prosecution or defense of the action...

(emphasis added.) "The granting or denial of a discovery request rests in the sound discretion of

the court," Standard Tallow Corp. v. Jowdy, 190 Conn. 48,57,457 
^.2d 

503 (1983). The

Connecticut Supreme Court has provided further guidance regarding the limitations placed upon

discovery: "Discovery is confined to the facts material to the plaintiffls cause of action and does

not afford an open invitation to delve into the defendant's affairs. .. A pløíntiff must be øble to

demonstrate gooct føith ss well as probøble cøuse that the information sought ís both material

ctncl necessary to his actíon,.. A plaintiff ... should not be allowed to indulge a hope that a

thorough ransacking of any information and material which the defendant may possess would

turn up evidence helpful to his case.... What is reasonably necessary and what the terms of the

judgment require call for the exercise of the trial court's discretion." Berger v. Cuomo, 230

Conn. 1,6-7,644 A.2d333 (1994) (emphasis added).

B. Defendants Are Not Entitled To Discovery \ilith Respect To Claims That Are
Not Of Record

The case aI bar presents a unique circumstance. It is highly unusual for a party in

litigation to present a"draft" complaint or counterclaim to its adversary, except, at times, under

the protection of confidential settlement discussions. It is unheard of for a party to attach an

unsigned draft or counterclaim to some other pleading and to file it with the court.

1. The ,,drafto' affords no right to discovery and such discovery would be

unfair

Connecticut law is clear that discovery must relate to information material to the subject

matter involved in the pending action. See Berger v. Cuomo,230 Conn. 1,6-7,644 A'2d333
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(1994) ("[d]iscovery is confined to facts material to the ... cause of action and does not afford an

open invitation to delve into the fopposing party's] affairs"). Subject matter does not become

material, and the right to discovery is not triggered, until claims are filed over the signature of a

lawyer who, by his or her signature, has certified that the facts have been investigated and that

there is a good faith basis for the resulting claims under existing law. Conn. Practice Book 5 a-2;

see also Lifeguard Licensing Corp. v. Kozøk, No. 15CIV8459LGSJCF,2016 WL 3144049

(S.D.N.Y. May 23,2016) (denying defendant's request to compel discovery responses related to

the unpled defenses because Rule 26(b)(1) stating information must be "relevant to a party's

claim or defense" does not provide for discovery of "likely," o'anticip ated," or 'opotential" claims

or defenses); McHenry v. Renne, 84 F.3d 1172,7177-78 (9th Cir. 1996) (providing that an

affirmative pleading must "fully set forth who is being sued, for what relief, and on what theory,

with enough detail to guide discovery."); United States v. 817,980.00 in United States Currency,

No. 3:12-Cy-01463-MA, 2014 WL 4924866, at *4 (D. Or. Sept. 30,2014) (stating "a party must

be able to rely on its opponent's pleading in guiding discovery", "to hold otherwise would force

parties to conduct often wasteful discovery on myriad unpled, but arguably factually-plausible

claims."); Altman v. Ho Sports Co., No. 1:09-CV-1000 AV/I JLT, 2010 WL 4977761, at *2

(E.D. Cal. Dec,2,2010) (explicitly stating federal rules prohibit discovery on unpled claims);

246 Sears Road Realty Corp. v. Exxon Mobile Corp., No. 09 CV 889, 2012 WL 4174862, at *8

(E.D.N.Y. Sept. 18, 2012) (noting that court denied discovery of unpled fraud claimt.)2' 3

Lifeguard Licensing Corp. is instructive here. It additionally stated,

There are sound reasons for limiting discovery to claims that have been pled, and

those reasons apply with force to defenses as well. First, it would be a waste of

' A copy of all out of state and/or unreported authority is attached at Exhibit A'

' A rtutà court may look to federal law for guidance in the absence of Connecticut law

See Bristol v. Tilcon Minerals, Ûnc.,284 Conn. 55, 88, 931 A.zd237 (2007).

6
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resources to devote discovery to issues that may be addressed in the litigation.

Second, a party and its attorney must have conducted 'an inquiry reasonable

under the circumstances' before filing a pleading. Permitting discovery on unpled

claims or defenses would dilute this obligation by permitting a pafty to file one

plausible claim and then take discovery on any tangentially related potential

claims before deciding whether to actually assert them. Finally, and perhaps most

significantly, Rule 26(bXl) makes no distinction between claims and defenses; to

be discoverable, information must be orelevant to a party's claim or defense.' And

the plain language of the Rule does not provide for discovery of 'likely,'
'anticipated,' or 'potential' claims or defenses.

2016 WL 3144049 at*3.

Here, Defendants seek discovery out of turn. They have not triggered any right to

discovery on their "draft." They want advance discovery - if they can get it - in the hope to

confirm certain of the allegations they have made, remove any they cannot support, and bolster,

to the extent possible, any that are "close calls." Defendants want this discovery without first

having to certify, by the signature of their counsel, that the facts have been investigated and are

well-grounded and that the claims are fairly supportable under Connecticut law. This should not

be allowed. See Pottetti v. Ctifford, 146 Conn. 252,263,150 A.2d 207 (1959) (party seeking

discovery "should not be allowed to indulge a hope that 
. 
a thorough ransacking of any

information and material which the [opposing party] may possess would turn up evidence helpful

to [its] case"); Deutsche Bank National Trust Co. v. Grffin, No. CV075002285, 2008 WL

lg4802g,at *2 (Conn. Super. Ct. Apr. 22,2008) (relying on Berger and holding that because the

facts material to the cause of action in the case concerned only those matters referenced in the

pleadings, the defendant was not entitled to discovery requesting documents that were not the

subject of the current litigation.) Discovery in this state does not work that way.

Here, once the hyperbole and argument (both improper for a complaint under

Connecticut procedural law) are stripped away, it is clear that the allegations are thin.

7
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For example, Defendants allege that "Confidential Client No. I withdrew nearly all of his

assets" in May 2015. But the allegations concerning Lomas' actions -- "Lomas had taken him to

dinner and an NCAA basketball game in March 2016 and that Lomas played golf with him in

April 2016 (and, apparently gave Confidential Client No. t home-made pickles)," did not occur

until at least 10 months later. See \ 107, Altabet Aff., Exhibit J. Even taking these factual

allegations as true, there was no cause and effect. Even if true, the alleged "facts" plove nothing.

As a further example, Defendants allege that Confidential Client No. 2 withdrew all of

his assets and "the only reasonable inference is that Lomas is attempting to solicit clients - by

keeping various relationships warm until his non-compete expires in 2077." See \ 108-09,

Altabet Aff., Exhibit J. But there are no allegations of fact tying Lomas to the withdrawal of

Client No, 2's assets, and one need not be terribly imaginative to recognize many equally

plausible substitute inferences for Client No. 2's actions than the one posited by Defendants'

Again, even if true, the alleged facts prove nothing.

As a final example, Defendants' "dlaft" claims that Lomas breached his non-solicitation

agreement, but absolutely fails to identify any solicitation of any kind. Moreover, on its face, the

non-solicitation agreement does not preclude Lomas from communicating with people who have

been friends of his for decades. It prevents solicitation. Defendants' o'draft" makes no such

allegation of solicitation.

The "claims" in the "dtaft" are, at best, tenuous. Accordingly, Defendants, and their

counsel, have been advised that Lomas will seek all appropriate remedies if the "dtaft is filed

with the Court and is not supported by probable cause."

Finally, discovery under these circumstances is fundamentally unfair. Defendants want

to advance their "draft" while Lomas would be stalled. He cannot move to dismiss, revise or

I
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strike an unfiled "draft." V/hile a motion to dismiss is unlikely, the "draft" contains a number of

scandalous and impertinent assertions, it is heavy on hyperbole, and it is weak on facts

actionable under Connecticut law. It hardly meets the requirements of Conn. Practice Book $10-

7: "aplain and concise statement of the material facts on which the pleader relies, but not of the

evidence by which they are to be proved, such statement to be divided into paragraphs numbered

consecutively, each containing as nearly as may be a separate allegation." Accordingly,

Defendants should not be permitted to trigger the machinery of discovery.

2. Defendants' analogy to Connecticut's PJR procedure does not justify
any deviation from long-standing and well-accepted discovery
practice

It is true that Connecticut's prejudgment remedy statute allows for a "proposed, unsigned

writ, summons and complaint" to be attached to the required documents in support of a

prejudgment remedy sought before actual service of a writ of summons and complaint. See

Conn. Gen. Stat. 52-278c(a). But in that circumstance, the complaint is not stamped "draft," the

accompanying representation is that the pløintiff is about to commence a lawsuit and that the

"proposed unsigned complaint" will be filed with the court, it must be supported by signed

affidavits sufficient to support a prejudgment remedy, and there is no procedure for advance

discovery, except upon motion made to the court. See Conn. Gen. Stat. $ 52-278c(4) (requiring at

the time the application is made, a "summons directed to a proper officer commanding him to

serve upon the defendant at least four days prior to the date of the hearing...the application, ø

true and øttested copy of the writ, summons ønd compløínt, such affidavit and the order and

notice of hearing.")

However, Defendants' assertion that a pleading is cognizable before it is filed is a

misstatement of the law and the PJR provision that Defendants rely upon is misplaced. While

Conn. Gen. Stat. Ç 52-278c(a)(2) allows for consideration of known defenses, counterclaims, or

9
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set-offs, it does so at a time in the case when nothing has been filed because the litigation has not

yet commenced. In contrast, once the litigation has begun, Connecticut's PJR statute explicitly

states that the defendant may only seek a prejudgment remedy based upon a set-off or

counterclaim øfter filing. The statute states,

Any defendant in any civil action, upon jî.híng a set-off or counterclaim
contøíning a cløìmfor money dømøges,may, at any time in the pendency of such

action, apply in writing to the court before which such action is pending...for an

order for a prejudgment remedy against the estate of the party or parties against

whom such claim has been made.

Conn. Gen. Stat. ç 52-278i. This distinction is critically important and the reasoning for the

difference is obvious - at the time a plaintiff seeks a PJR, the litigation has not yet commenced

and defendant cannot file a responsive pleading. Here, however, the litigation has been pending

for over one year and, following an adjudication of the Motion to Strike, Defendants will have

the opportunity to file a responsive pleading. Thus, where a defendant seeks a PJR related to set-

offs or counterclaims, he can do so only øfter filing them with the Court. AccordinglY, ànY

reliance upon Conn. Gen. Stat. $ 52-278c(a)(2) falls flat.

3. Defendants' case law does not support deviation from long-standing
and well-accepted discovery practice

Defendants' reliance on Rosado v. Bridgeport Roman Cqtholic Diocesan Corp., to assert

that they are entitled to discovery on any issue that is or may be in the case is misplaced. Rosado

was different from the facts presented here. First, Rosado did not involve discovery based upon

a draft pleading. Second, Rosado involved plaintiffs' allegations that they were sexually

assaulted by a priest employed by the defendant. Rosado v. Bridgeport Roman Catholic

Diocesan Corp., No. CV 93 302072, 1995 WL 348181, at * 1 (Conn. Super. Ct. May 31, 1995)

During the defendant priest's deposition, he sought a protective order with respect to questions

asked of him relating to the sexual misconduct of other priests on the basis that the inquiry was

MEI 22699153v.4
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immaterial to any issue in the case. Id. at *6. The Court permitted inquiry into whether the

priest ever observed the presence of children in clergy's apartments because it held such inquiry

was "material since those children may have heard or seen things, including sexual assaults,

which bear on the claims in the plaintiffs' complaint" and additionally, "bears directly on the

plaintiffs'claim... that the Diocese failed to provide or enforce rules prohibiting clergy from

having children in the bedrooms... of rectories and premises owned and controlled by it." Thus,

the discovery was permitted because it related directly to claims of record. Rosado does not

support discovery under the unusual circumstance existing here'

4. Responsibility for delay, if any, rests with Defendants.

Finally, Defendants' assertion that Lomas seeks to delay trial is without merit. As

articulated in Attorney Altabet's Affrdavit attached to Defendants' Request, Lomas' counsel

offered alternatives for the deposition, including going forward as planned with the

understanding that questions related to the "drafl" would be deferred. This option would have

allowed discovery to proceed and the case of record to move forward, with a possible brief

second day of questioning if Defendants ultimately filed an actual counterclaim' Defendants

rejected this reasonable proposal. If any party is responsible for delay, it is not the Plaintiff.

W. CONCLUSION

For the foregoing reasons, Plaintiff William A. Lomas respectfully requests that

Defendants' Motion for Order of Cornpliance be denied.
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246 Sears Road Realty Gorp. v. Exxon Mobil Corp., Not Reported in F.Supp.2d (2012)

2oL2WL 4t74862
Only the Westlaw citation is currently available.

United States District Court,
E.D, NewYork,

246 SEARS ROAD REALTY

CORPORATION, Plaintiff,

v.

EXXON MOBIL CORPORATION, Defendant.

No, o9-CV-88q (NGGXJMA),

I

Sept. 18, zorz.

Synopsis

Background: Lessor ol gasoline service station filed

suit against lessee alleging breach ol lease and breach

of contract allowing lessee access to the property lor
purposes ol çnvironmental remediation. Plaintiff moved

to amend complaint to add fraud claims.

Holdings: The District Court, Azrack, United States

Magistlate Juclge, held that:

[] lessor failed to demonstrate good canse lor nine-month

delay in moving to arnend complaint;

[2] there was no indication that lessor had relied to its
detriment on lessor's alleged fraud;

[3] fiduciary relationship did not exist between the parties

following expiration of the lease;

[4] information allegedly concealed was rnatter of public

record; and

[5] claim lor lraudulent concealnrent was duplicative ol
breach ol contract claim.

Motion denied

West Headnotes (17)

Ul Federal Civil Procedure

.,,,. Tirne for amenclment in general

Federal Civil Procetlure

i-." Pretrial Order

A party can establish good cause to ameud

pleadings after deadline set in scheduling

order by showing that the deadline at issue

cannot reasonably be met despite diligence

of party seeking the extension, Fed,Rules

Civ.Proc.Rule l6(b), 28 U.S.C.A.

8 Cases that cite this headnote

Federal Civil Procedure
,."', Time for amendment in general

Federal Civil Procedure

,.'' Pretrial Order'

Despite lederal rule's liberal standard for
amendment of pleadings, district çourt
Dây, in its discretion, deny leave to

amend pleadings after deadline set in
scheduling order where moving party has

lailed to establish good cause. Fed.Rules

Civ.Proc.Rules l5(a), 16(b), 28 U.S.C.A.

6 Cases that cite this headnote

Federal Civil Procedure
,.,; Time for amendment in general

Federal Civil Procedure

u-. Pretrial Order

Even where the prejudice to non-moving party

may well be minimal, a failure to show good

çause can warrant denial of a motion to

amend pleadings after deadline set forth in
scheduling order. Fed.Rules Civ.Proc.Rules
15(a), l6(b), 28 U.S.C.A.

4 Cases that cite this headnote

Federal Civil Procedure

,- Time for amendnreut

Federal Civil Procedure
,:,',, Pretrial Order

Lessor of gasoline service station would not be

allowed to amend complaint alleging breach

of lease and breach of contract against lessee

in order to add claim for fraud, since nrotion

121

t3t

14l'

.i't'; r,.11.1:','¡"é O 2016 Thonlson Reuters. No clainr to original U.S. Government Works.



246 Sears Road Realty Corp. v. Exxon Mobil Corp., Not Reported in F.Supp.2d (2012)

had been made after deadline for amendments

set forth in court's scheduling order and

lessor failed to demonstl'ate good cause for
its delay; lessor knew or should have known

ol lessee's alleged lraudulent conduct relating

to environmental rernediation of the property

more than seven weeks prior to deadline, in

that it had received correspondence outlining
rer¡ediation agreement from New York State

Department ol Environrnental Conservation
(DEC) and a Freedom of Inlormation Act
(FOIA) disclosure concerning the premises,

yet it had delayed bringing motion for
more than nine months after the deadline.

Fed.Rules Civ.Proc.Rules 15(a), l6(b), 28

U.S.C.A.

I Cases that cite this headnote

l5l Federal Civil Procedure
i¡- Form and sufficiency ol an-renclment;

futility

A proposed amendment to a pleading is

considered lutile if it could not withstand a

motion to dismiss for failure to state a claim.

Fed.Rr¡les Civ.Proc.Rr.rles 12(bX6), l5(a), 28

U,S.C.A.

Cases that cite this headnote

t6l Federal Civil Procedure

:'.' Hearing, determination, order;rnatters

considerecl

Conrt may consider documents attached

to cornplaint when making futility
determinations in the context of a motion
to amend pleadings. Fed.Rules Civ.Proc.Rule
l5(a),28 U.S.C.A.

Cases that cite this headnote

t7l Fraud
,",' Elements of Actual Fraud

Fraud

".. Statenrents recklessly rnade;negligent

m isrepresen tation

Under New York law, fraud requires

that defendant knowingly or recklessly

misrepresented a material fact, intending to
induce plaintiffs reliance, and that plaintiff
relied on misrepresentation and suffeled

damages as a result.

Cases that cite this lreadnote

l8l Fraud

|* Duty to disclose facts

Under New York law, when plaintiff seeks to

show lraud by ornissiol.r, it must also plove

that delendant had a duty to disclose the

concealed fact.

Cases that cite this headnote

tet Fraud
.r"" Reliance on Representations and

Inducement to Act

Fraud

i* Injury and causation

Gasoline service station lessor's complaint
failed to state clain.r against lessee for
fraudulent inducement to enter contract for
environmental remediation of leased site,

under New York law, since there were

no allegations tl.rat lessor had relied to its
detriment on lessor's alleged lraud.

Cases that cite this heaclnote

ll0l Fraud

'.', Fiduciary or confidential relations

There was no evidence of an ongoing
relationship of trr.lst and confìdence between

lessor ofgasoline service station and its lessee,

as required under New York law to create

a fiduciary relationship between the parties

following expiration of their lease.

Cases that cite this headnote

IU Fraud
,;¡,' Duty to disclose facts

Under New York law, a duty to disclose

may arise where one party possesses superior
knowledge, not readily available to the other,

trr,lí:1il Ítlfl @ 2016 Thomson Reuters. No claim to original U.S. Government Works. L



246 Sears Road Realty Corp. v. Exxon Mobil Corp., Not Reported in F.Supp.2d (2012)

and knows that the other is acting on the basis

of mistaken knowledge.

2 Cases that cite this headnote

[2] Fraud
,,,.,' Duty to Investigate

Lessor of gasoline service station could not

have justifìably relied on lessee's alleged fraud

regarding environmental remediation to be

completed on the leased property, as required

to demonstrate lraudulent indncement uuder

New York law to enter into an access contract,

since remediation required by New York State

Departmer¡t of Environtnental Conservation
(DEC) was a matter of public record and

plan presumably would have been available to

lessor upon request.

Cases that cite this headnote

Il3l Fraud
;''' Duty to disclose facts

Fraud

.. Duty to Investigate

Under Ncw York law, a plaintiff cannot

establish justifiable reliance ol a duty to

disclose, lor purposes ol fraud claim, where

the ir.rformation at issne is a matter of
public record that could have been discovered

through the exercise of ordinary diligence.

3 Cases that cite this headnote

tl4l Fraud

;""' Effect of existence of remedy by action
on contract

Under New York law, parallel fraud and

contract claims may be brought if plaintiff: (1)

demonstrates a legal duty separate from the

duty to perform under the contract; (2) points

to a fraudulent misrepresentation that is

collateral or extl'aneous to the contract; or (3)

seeks special damages that are unrecoverable

as çontract damages.

I Cases that cite this headnote

[5] Fraud
,¡.- Effect of existence of remedy by action

on contract

Under New York law, when a defendant is

alleged to have misrepresented or lailed to
disclose present facts that induced plaintifl to
enter into a contract, such misrepresentations

or omissions give rise to a non-duplicative

fraud claim.

I Cases that cite this headnote

ll6l Fraud

+., Elfect of existence ol lemedy by action

on contract

Under New York law, when a defendant

fails to disclose that it never intended to

perform its obligations under a contract, that

failure to disclose its intention to brçach is not

actionable as a fraudulent concealment.

Cases that cite this headnote

l17l Fraud

'-. Ef lect of existence of remedy by action

on contract

Under New York law, gasoline station
lessee's alleged failure to disclose, to lessot',

prior to entering into contract, its intention

to breach access contract by removing all

of the underground storage tanks (UST)

on the property as part of environmental
remediation, was not actionable as separate

claim for fraudulent concealment, since it
was duplicative of lessor's breach of contract
claim.

Cases that cite this headnote
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MEMORANDUM AND ORDER

AZRACK, United States Magistrate Judge:

*l This Çase concerns a dispute between plainliff 246

Sears Road Realty Corp. ("plaintiff') and defendant

Exxon Mobil Colp. ("Exxon") stemming from Exxon's

lease of a gasoline service station lrom plaintilf and

Exxon's subsequent remediation of a fuel spill on the

property, After Exxon's lease ended in May 2004, the

parties enterecl into extensive negotiations regarding an

agreenlent that would permit Exxon to access the propel'ty

in order to condrrct the remediation. That agreernent (the

"Access Agreement") was signed on December 1, 2005,

and Exxon completed its remediation efforts in December

2008. In March 2009, plaintiff fìled suit against Exxon

alleging that Exxon, through its acts and omissions during

its tenancy and the subsequent rernediation, breached its

obligations under the lease and Access Agreement.

Presently belore the Court is plaintiffs motion to amend

its complaint to add fraud clairns based on Exxon's

failure to disclose information both before and after

the execution of the Access Agreement. The Honorable

Nicholas G. Garaufis relerred this motion to me for
decision. ECF No. 79.

Plaintifls proposed fraud claims focus on a provision in

the Access Agreement that called for plaintiff to purchase

certain underground storage tanks from Exxon. Plaintiff
alleges that Exxon failed to disclose inforrnation about

those tanks and the rer¡ediation ill an attempt to shift the

costs olthe remediation to plaintiff,

As explained below, plaintilfs motion to amend its

complaint is denied. For the rnajority ol plaintiffs
proposed fraud allegations, plaintiff Çannot sl.row good

cause lor raising these clainrs seven months alter a coult-
ordered deadline for amending the pleaclings. Mot'eover,

not only is plaintiffls proposed complaint futile, but

undisputed evidence offered by Exxon also indicates that
plaintifls proposed claims are meritless.

I. FACTUALBACKGROUND

A. The Spill and Remediation

The following facts are taken from plaintiffs proposecl

amended complaint ("PAC") and the attached exhibits.

Decl. of Richard W. Young in Supp. of Pl.'s Mot. to
Amend ("Young Decl."), ECF Nos. 72-75.

l. Events Leeding up to Execution of the Access

Agreement

Plaintiff is ownçd by Natale ("Nat") and Anthony
Castagna, PAC T 9. In 1984, Exxon leased a parcel olland
in Brooklyn ("the premises") frorr plaintiff for use as a

gasoline service station. Id I 4. The premises had been

operating as a gasoline service station since the 1940s. Id.

1t6

A variance from the City of New York allowed plaintiff
to operate a gasoline and service station on the preraises.

Id. n7. However, the variance would be lost if a gasoline

station was not operated at the premises for a continuous
period oltwo yeals. ft/ fl 8.

During Exxon's lease, the premises contained eleven

underground storage tanks ("USTs"). Id. !J 11. There

were three 3,00O-gallon USTs and eight 550-gallon USTs

(collectively the "Small Tanks") as well as five 4,000-
gallon USTs (the "Large Tanks"). fd, ]n I l-12. During
its tenancy, Exxon used the Large Tanks, which were

registered to Exxon. Id. nn12,82. The Small Tanks, which

had been de-registered, were never used by Exxon. Id

ftl ll, 82. The premises also contained lines and piping

associated with USTS, as well as two nnderground oil
tanks that stoled used motor oil and fuel oil to heat the

building on the premises. /¿/" fl 13. Exxon operated a gas

station on the premises until May 14, 2004, when its lease

expired. Id, 11 2L According to the lease, when Exxon

surrendered the prernises, the premises had to be "in as

good condition as" when the lease began. Id. 11 14.

*2 At some point during Exxon's tenancy, the prenrises

became contaminated by motor vehicle fuel. /r/ tl'lf

17, 19. In March 1990, New York State Department

of Environmental Conservation ("DEC") assigned the

premises a "SPILL REPORT," which would remain

open nntil December 2008, Id. Tf 18, 113; Dep. of John

Durninl l"Durnin Dep.") 164, Young Decl., Ex. F.

Plaintiff alleges that Exxon was obligated to remediate this

contamination. PAC tf 19.

;','i 
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In April 2003, DEC conducted an on-site inspection of the

premises, which identified several violations concerning

tlre USTs and accompanying lines. fd.[fl22*25; Sept. 3,

2003 Ltr. lrom DEC to Exxon ("Sept. 3, 2003, Ltr."),
Young Decl., Ex. E; Notice of Violation, Young Decl., Ex.

E. In June 2003, DEC inspectors were schednled to inspect

the premises again. PAC U 30. In Septernber 2003, DEC
issued Exxon a Notice of Violation directing Exxon to
correct the above violations. Id. 130; Notice of Violation;
Sept. 3,2003, Ltr.

Around the same time as DEC's April 2003 inspection,

on-site monitoring wells, which had been installed on the

property, revealed contaminants, and Exxon was finding
an increase in "gasoline constituents" in the groundwater.

PAC llf 26-27.In Novernber 2003, Exxon issued a status

report update lor the plemises, indicating that 1,131

gallons of contaminated water had been removed and that

Exxon would continue quarterly groundwater sarnpling.

rd, 113r.

In January 2004, DEC apploved Exxon's work plan

for the premises, which provided for, inter alict, the

installation of off-site monitoring wells to determine the

extent of the contamination. Id.;Jan. 15,2004, Ltr. lrom

John Durnir.r to Melissa Winsor,2 Yo.rng Decl., Ex. G.

That same montl.r, Exxon cornpared the costs of bringing
the USTs into compliance versus removing thetn, aud

decided to proceed with a remediation plan that involved
removing the USTs ar,d other equipment on the premises.

PAC 1J 37. Exxon was aware that if the USTs were

removed, plaintilf would no longer be able to operate the

Premises as a gasoline station and that Exxon "could lose

its Certifìcate of Occupancy."3 kl. Jl 39. Exxon allegedly

lailed to disclose to plaintiff its plan to remove all of the

USTs. 1d J140.

In Feblr-rary 2004, Exxon notifìed plaintiff that it would
not l'enew the lease and instead proposed that plaintifland
Exxon enter irrto an access agreement that would enable

Exxon to remain on the premises to perfolnr remediatior.r

operations. Id. \20,

On March 26,2004, Nat Castagna contacted Geological

Services Corporation ("GSC"), Exxor.r's consultant in

charge of the rer¡ediation project, ir.r an atterrpt to obtain
inlormation about the premises. Id. 11 34, At the tirne,

Nat Castagna was not aware that there was an active

environmental case at the site. Id. n44.

On March 30,2004, an employee at GSC advised Maria
Kobe, an Exxon employee, that he was makirrg copies

of environmental reports and asked whether he should

send copies to Nat Castagna. Id, n 46. Although Kobe

responded that Castagna's requests should be directed

to her and that she would forward the reports to

Castagna, neither she nor Winsor, Exxon's Remediation

Territory Manager, ever forwarded the reports or any

other documents filed with DEC to Castagna. Id. nn28,
4748.

*3 Beginning in May 2004, the parties engaged in

"extensive negotiations," which would culminate in the

signing of the Access Agreement on Decembet' I,2005. Id,

fl1|7 t-12.

In a letter dated August 30, 2004, Durnin inlormed

lVinsor that although the concentrations of groundwater

contamination on the premises had decreased over the

past twelve years, contamination was still present. /r/. fl
50; Aug. 30,2004, Ltr. from Durnin to Winsor ("Aug.
30, 2004, Ltr.") Young Decl., Ex. K. The letter goes on

to state that "[t]here is a potential that some or all" ol
the USTs on the prernises "could be contributing to the

groundwater contarnination" and that "[t]he source of
this contamination mr¡st be identified and removed." Aug.

30,2004 Ltr. Exxon was directed to prepare a Corrective

Action Plan ("CAP"), which would have to be approved

by DEC and would lead to "the closure of the site."4
1rl. Although Exxon had previously proposed continuing
groundwater monitoring and sarnpling, Durnin informed
Winsor that monitoring alone would not be sufficient. 1¿l

Between September 2004 and March 2005, DEC and

Exxon exchanged a series of letters. In September 2004,

GSC submitted a proposed CAP to DEC that provided

lor closure and rernoval ol all USTs and piping on the

premises "as approved by the property owner," PAC tl
53. On November 4, 2004, Durnin aclvised Winsor that
Exxon was required to submit an Underground Storage

Tank Divestiture Plan ("USTDP") for removal of the

USTs, /d tl 54, On December 10, 2004, GSC submitted

the USTDP, which called lor removal ol all the USTs

and accompanying lines. Id, n 56. The USTDP provided

that rernoval of all tanks was subject to approval of
the "property owner." Id. 11 57. On March 14,2005,
GSC submitted a remediation schedule for the CAP
that incorporated certain modilications that DEC had

'ii';:t11.1+\tl O 2016 Thomson Reuters. No claim to original U.S. Government Works 5



246 Sears Road Realty Corp. v, Exxon Mobil Corp., Not Reported in F.Supp'2d (2012)

requested. Id. 11 59. On Malch 29,2005, Dnrnin advised

Exxon that DEC had approved the CAP and USTDP, 1¿l.

fl 60; Mar. 29,2005 Ltr. from Durnin to Winsor, Young

Decl., Ex. L.

In an internal Exxon email dated April 21, 2005, Joanne

Wallach, an Exxon employee, wrote:

Recommend waiting for the

IDECI attorney (Lou Oliva)

to contact [plaintifls] attorney
regarding access, before placing

a dealer under agreet¡ent to re-

open. The [DEC] is only going to

disorss granting [Exxon] açcess to

the site, not requiring the tanks to
be removed, We should hear back in
a week. Ultirnately, it is a business

decision to re-open or pull tanks.

Il the [DEC] places pressure on

the [plaintilll lor access, maybe the

[plaintilfl will want to have the tanks

removed.

PAC f 64

Between April and June 2005, Exxon compared the costs

of two different remediation plans. Id.1Ã65,68. One plan,

estimated to cost $800,000 to $850,000, did not involve

the removal of any of the USTs. Id. \ 65; May 11, 2011,

Email, Young Decl., Ex. M; May 12,2011, Email, Young

Decl., Ex. M. Instead, under that plan, a remediation

system would be installed that would require Exxon to
monitor the premises over a period of eight to ten years

("rernediatiorl system plan"). PAC 11 65; May ll, 2011,

Email. This plan would have allowed the premises to

remain operating as a gas station. PAC I 65. The other
plan, which would last six months and cost S350,000,

involved removal of all the USTs and excavation of the

soil ("UST removal plan"). Id. n 66. Plaintiff alleges that

this plan would have rendered the prernises vacant and

no longer operational as a gasolitre service station. /r/
Plaintifl further alleges that, although Exxon was aware

olthis lact, "Exxoll chose" the UST removal plan as it was

less costly lor Exxon. [d.1167.

2. Omissions
*4 Plaintiff alleges that, prior to the execution of

the Access Agreernent in Decernber 2005, Exxon failed

to disclose to plaintiff numerous pieces of information
discussed above. PAC llT 51, 62, 63, 68, 135. Specifically,

plaintiff claims that prior to the execution of the Access

Agreement, Exxon should have disclosed: (1) the extent of,

the contamination on the premises ("Omission # I ") 5 
I (2)

that DEC had approved the CAP and USTDP submitted

by Exxon ("Omission # 2"); (3) that the lines were

faulty and the subject of a Notice of Violation issued by

DEC ("Omission # 3"); (4) that plaintiffs permission was

necessary pursuant to the approved CAP and USTDP

before any remediation could begin ("Omission # 4");

(5) inlormation abont the two alternative remediation

options that Exxon compared between April and June

2005 ("Omission # 5"), id. \1165-66; and (6) that Exxon

had chosen the remediation plan that involved removal

of all ol the USTs and that would reuder the premises

vacant and no louget' operational as a gasoline service

station ("Omission # 6"). Plaintiff also alleges that Exxon

failed to disclose information contained in a July 14,2006,

letter from Durnin to Winsor ("Omission # 7"), which is

discnssed more lully in/ra. Id. tlT 95, 97. In sum, the PAC

alleges that Exxon's failure to disclose the information
above constitutes h'aud.

3. Access Agreement Signed in Decemher 2005

On December l, 2005, plaintiff and Exxon fìnally signed

the Access Agreement that they had been negotiating since

ll{ay 2004. Id. n1l7l-12. Plaintiff was represented by an

attorney, Leonard Kramer. See id. ffi64,73,98.

The Access Agreement granted Exxon access to the

premises lor the purpose ol conducting euvironmental
testing and/or remediation operations. Access Agreemeut

at l. In return, Exxon was required to pay plaintiä$ 13,750

per month, including retroactive monthly payments going

back to May 15, 2004. Id. 11 3(a). Exxon was required

to make this monthly payment until Exxon reasonably

determined that it no longer needed access to the entire

premises and that plaintifl could lease the premises lor
use as a service station. /¿/. I 3(d). Once Exxon no longer

needed to access to the entire prernises, it was only
required to pay a portion of the rent attributable to the

percentage of tl.re premises that Exxon would use. /ri. fl
3(d).

The Access Agreement provides that "[i]f [Exxon]
undertakes any remediation," it will continue such

remediation until the applicable governmental agencies

;';;,':,1',i'li (O20161-hornsonReuters.Nocla¡nrtooriginal U.S.GovernnrentWorks 6
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indicate that no further remediation is required and issue

a "closure letter" indicating that the "Spill Number"
has been removed. Id. I l(b). Exxon was required to
provide plaintiff with copies of all environmental test

results "which Exxon Mobil fìles" with any governmental

agency.1d. I l(c).

Exxon retained the sole right to negotiate with any

governmental agency concerning a remediation plan for

the premises provided that "the execntion of said plan

does not diminish the value ol the Premises." /d I l (e).

*5 Paragraph live of the Access Agreement, which

discusses the USTs, states:

In addition to the parties' rights

under the Lease, in order to perform

remediation required by any

Governrnental Authority, [Exxon]
lrray use, move, renlove, or alter

any building, structure, curbing,
pavement, driveway, improvement,
machinery, or other equiprnent

located on the Premises without
incurring any liability to [plaintiff]
therefor provided it restores any

building, machinery, equipment and

other facilities necessary for the

preservation of the use of the

Premises as a gas service station in
açcordance with the reqnirements

ol the Board of Standard Appeals

ol other applicable governmental

authority. Those items which

[Exxon] does not remove belong

to lplaintiff]. The tctnks and lines

,çhall remafu on the Premises and

be purclmsecl by Iplaintiff ] for
the nominal consi.deration of 810.00
subject to tlte terms of a bill of
sale provided by Exxon Mobil to
Ownu, provided, however, that the

[Small Tanks] located adjacent to
the [Large Tanks system] shall be

removed, if feasible, as part of the

remediation undertaken by [Exxon]
in accordance with the requirements

of the [DEC]. V/ith regard to
the dstermination of whether it is

feasible to remove the [Small Tanks],

feasibility shall be based upon

structural concerns, minimizing

damage to the improvements on the

Premises, and similar matters rathet'

than the cost of removal. If such

removal is not feasible, then [Exxon]
and [plaintiffJ agree that [Exxon]
may abandon such tanks in place

in accordance with the requirements

ol and with the approval of, the

lDECl....

/¿/. ll 5 (emphasis added).

4. Exxon's Attempted Sule of tlrc UST,t

Shortly altel the Access Agreement was signed, but before

any remediation work had begun or Exxon had signed the

consent order, Exxon attempted to sell the Large Tanks to
plaintiff. PAC tlT 86, 90. The proposed bill of sale olfered

by Exxon included a provision that required plaintiff to
"agree[ ] that any leak or overfill discharge discovered

at any time alter the effective date of [the] bill ol sale

shall be [plaintiffs] responsibility and shall be deemed to

have occurred alter ownership of [Exxon's] interest in the

tanks and lines passed to [plaintiffl." 
u Id..n 87. Plaintiff

alleges that Exxon sought to sell plaintiff the Large Tanks

pursuant to the above bill of sale because that would have

enabled Exxon to shift the cost of the remediation to
plaintiff. Id. nn 89, 91, 102,

Plaintill declined Exxon's repeated attempts to sell the

Large Tanks, See id, ll98-99. Exxon began remediation
work in the Spring of 2007. Id. n90.

5, Remediølion and Removal of the USTs

On January 6,2006, a GSC employee informed Durnin,
via email, that the Access Agreement had been linalized
and that pursuant to the agreement, the USTs were to
remain on the premises. fd. n n. Durnin responded

that leaving the USTs in the ground would "change the

approved CAP and IUSTDP]." /d.

*6 On July 14, 2006, Durnin wrote to Winsor about the

results of a survey conducted in May 2006, Id. Jl$ 94-95. In
this letter, "[Durnin] noted that years of monitoring data

had shown contaminants on the site and [that] removal

of all USTs was required." Id. 'the letter, however, also

indicates that Durnin would permit any UST to remain if

1;1:i:t'i,i1 \ti)t O 2016 Tho¡lson Reuters. No claim to original U.S. Government Works /



246 Sears Road Realty Corp. v. Exxon Mobil Corp., Not Reported in F'Supp.2d (2012)

Exxon could show that it had not contaminated the soil

acljacent to or below it.7 lct.

Exxon never attempted to demoustrate to DEC that

the Large Tanks were not contaminating the soil. Id !J

96. In addition, Exxon never presented DEC with any

alternative remediation plan that provided for preserving

the Large Tanks and never asked to alter or rnodify the

CAP to allow those tanks to ret¡ain. Id. 1169.

In April 2007, Exxon solicited bids from thlee vendot's

who all responded that it w¿ls not technically feasible

to remove the Small Tanks without damaging the Large

Tanks. Id.1l106.

Between May and August 2007, Exxon removed all of the

USTs, three hydraulic liflts, and 1,326 tons of soil.ld'lf!f
I l0-l l. In May 2008, Exxon determined that it no longer

needed exclusive access to the premises and, therefore,

ceased paying $13,750 per month to plaintiff. Id tT ll8.
Exxon then began tendering $83.50 per month for limited
access, presumably related to equiprnent for continued

rnor.ritoring. .Iøl.

In Decernber 2008, DEC officially closed its spill inquiry
fbr tl-re prernises. !f 113.

Sccond, plaintiff alleges that Exxon breached the Lease

and the Access Agreement by damaging and removing

buildings, machinery, and equipment, and refusing to

repair and lestore those items. I Compl. I'tl 21-25; PAC fll
121-27.

Third, plaintiff alleges, in sum and substance, that Exxon's

delay in restoring the premises breached the Lease, and

that, because of the delay, the premises Çal1 no longer be

lawfully used as gasoline service station. Corrpl. flfl 26-28;

PAC Tll 128-130.

*7 On June 1, 2009, F,xxon liled counterclaims, alleging

that plaintiff breached the Access Agreement by refusing

to purchase the Large Tanks when Exxon tendered the

bill of sale in December 2005. Def.'s Am. Answer Tll 49-
50, ECF No. 7. According to Exxott's counterclaim, on

July 14, 2006, DEC "required Exxon to remove all [USTs]
on the Premises." Id. I 53. Thus, Exxon maintains that

if plaintiff had fulfilled its obligations under the Access

Agreement and purchased the Large Tanks when Exxon

tendered the bill of sale: (l) Exxon would have removed

the Small Tanks and completed its remediation elforts by

May 14, 2006; and (2) plaintiff, rather than Exxotl, would

have shouldered the $260,000 cost of rernoving the Large

Tanks. Id. 1ln 6l , 65.

B. Procedural History

l. The Parties' Breaclt of Contract Claims

Plaintilfs original complaint, which was filed on March

9, 2009, asserts three clairns lor breach of contract. These

claims are largely similar to the three breach of contract
clairns raised in the PAC.

First, plaintilf alleges that Exxon breached the Access

Agreement when it ceased tendering full rental payments

in May 2008 becausc the Access Agreement required full
rental payments until plaintiff was able to use the premises

as a gasoline service station, Compl. u l8; PAC Jl ll8.
According to plaintiff, the premises cannot be used as

a gasoline service station due to Exxon's removal ol the

buildings, machinery, and equipnrerrt, aud subsequent

relusal to repair and restore those items. Compl, TT 15-
20; PAC TI I 15-20. As part of this claim, plaintilf alleges

that its darnages will continue to accrue rnonthly until the

premises can be used as a gasoline service station. Cornpl.

'll 20; PAC !l 120.

2, Subsequent Events during Liligation
On July 14, 2009, I approved the parties'joint discovery

plan, pursuant to which, "[t]he parties agree[d] that any

nrotiorl to ... amend their respective pleadings shall be

made by August 15, 2009." ECF- Nos. 9-10.

In a letter dated June 25,2009, Durnin provided Nat
Castagna with a chronology of events regarding DEC's

involvement with the premises. June 25, 2009, Ltr., Decl.

of Beth L. Kaufman in Opp. to Pl.'s Mot. for Leave

to Amend the Compl. ("Kaufman Decl."), Ex. 7, ECF

Nos. 76. The letter recounted that in December 2004,

GSC had submitted a USTDP to DEC that "proposed

divestiture activities for the closure and removal of the
gasoline USTs, filling and dispensing systems," and that
DEC had approved the USTDP and Exxon's proposed

CAP in March 2005. Id. Thus, by June 25, 2009, plaintiff
was awal'e that Exxon had submitted, and that DEC
had approved, a USTDP that ploposed lemoving all of
the USTs lrom the premises. The June 25, 2009, letter
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also explicitly states that DEC's August 30, 2004 letter

reqnested aCAP.ld.

In or around February 2010, plaintiffls counsel retained

another fìrm, Young & Young, LLP, on an "of couttsel"

basis to assist in the review of approximately 5,000 pages

of docnments that Exxon had produced on January 25,

2010. ECF Nos. 14, 16. In an April 13, 2010, letter seeking

an extension of the discovery deadline, plaintiffs counsel

infonned the Court that plaintilf had recently completed

reviewir.rg Exxon's document production and would seek

to file an amended complaint raising a fraud claim because

some of those docunrents indicated that, prior to the

cxecutiorr of the Access Agreetnent, Exxon had already

agreed with DEC to rernove all of the USTs, ECF No.

16. Plaintills counsel, however, intended to refrain lrotn
seeking leave to amend until a privilege dispute between

tlre parties was resolved. Id. Ãfter the parties conferred

and narrowed the privilege dispute, ECF No. 22, the

Court resolved the remaining privilege issues in an order

dated September 22,2010, ECF No, 27.

in August and October 2010, I had explained to plaintiff
that it was not entitled to discovery on au unpleaded fraud

claim. Kaufman Decl. fl 10.

Shortly after I issued the April 1, 2011, Order, plaintifl
filed an objection to the order and filed a pre-motion

conference letter before Judge Garaufìs seeking leave to

amend the cornplaint to add a fraud claim, ECF Nos. 47,

48. On May 19, 2011, Judge Garaufis granted plaintiff
pennission to file a nrotion for leave to amend, which

was nltimately filed on September 23,2011. Minute Entry
dated May 19, 2011; ECF Nos, 7l-77. On November

11 ,2011, Judge Garaufis referred the motion to me "for
decision pursuant to 28 U.S.C. $ 636(bX I XA) and Federal

Rnle ol Civil Procedr¡t'e 72(a)." ECF No. 79.

While the objection and motion lor leave to amend

were being briefed, the parties completed, with a single

exception, all depositions, Kaufman Decl. 'lf!l 7, 12. The
lone remaining deposition was presumably completed

before the end of 20 I I ,

While the privilege dispute was ougoing, plaintiff raised

a ntrmber of issues concernit-tg Exxon's document

production, which cuhninated in plaintiff rnaking a

motion to cornpel in Decernbet' 2010, ECF Nos. 25, 28,

29. Plaintifis motion to cornpel argr"red, inter a.lia, that
Exxon lailed to produce certain ernails and attachments

and that, in Exxon's production, there was a five-month
gap in emails betweeu August and Decen.rber 2003. Pl.'s

Mem. of Law in Supp. of Mot. to Compel ("Mot. to

Compel") at 9*11, ECF No. 29.

*8 Exxon opposed the motion to cornpel and liled its
own motion to stlike plaintills expert report, which was

submitted in support of the motion to compel. Exxol.t's

Notice of Mot. to Strike Opinion ol Yalkin Demirkaya,

ECF No. 36. In an order dated April 1,2011 ("April 1,

201 I , Order"), I denied plaintifls motion, granted Exxott's

motion, and awarded Exxon its attorney's fees and costs

for the motions, ECF No. 44. ln denying plaintiffs
motion, tlie April l,20ll, Order concluded, ínter cilia, that
the primary purpose of plaintiffs motion was to obtain

discovery regarding plaintifls unpleaded frar.rd clairn and

that plaintiff was not entitled to docurnents predating

May 2004.9 E**or.r was awarded fèes and costs because

plaintifls motion to conrpel was "essentially duplicative

of the Court and the parties' efforts to resolve this same

dispute montl.rs ago." Id, at 14. During couferetrces held

3. Pløinti/f's Motion,/or Leave to Amencl

Plaintifls proposed fraud claim, which is based on

nunìerous new factual allegations, asserts that Exxon had

a duty to disclose the Omissions because: (1) Exxon had

a fiduciary duty to plaintiffi and (2) Exxon had superior

knowledge, which was not readily available to plaintilf, of
the Omissions and knew that plaintiff was acting on the

basis of mistaken knowledge. PAC Itl 132-34.

According to plaintiff, "[a]s a result of Exxon's lraudulent
concealment, Plaintill was lraudulently induced to enter

into the Access Agreement and delay in renewing its

Certificate of Occupancy for the Premises." Id, \ 131 .

Plaintiff also alleges that Exxon's failure to disclose

information concerning the remediation o'has directly
damaged Plaintiff in that the Certificate of Occupancy

lapsed resulting in the Premises no longer able to be

lawfully maintained as a gasoline service station." /d tf
138.

According to plaintiff, "the çrux of [its] proposed fraud
clairn" is "that despite the lact that Exxon knew that
the Large Tanks were required to be removed pursuant

to plans fìled with the [DEC] as possibly contributing
to contamination, Exxon intentionally lailed to disclose

this inlbrmation to Plaintiff ....[and] [i]nstead Exxon
fraudulently attempted to sell the Large Tanks to Plaintill

',')i:.':,ì1¡:,li lO 20'1 6 Thorlson Reuters. No clainr to original U.S. Governrnent Works ct
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pursuant to a bill of sale in an attempt to shift the entil'e

cost of the remediation to Plaintiff." Pl's Reply Mem. in

Fulthel Supp. ol Mot. for Leave to File Am. Conpl.
("P1.'s Reply Mem.") at l, ECF No. 77; see also Pl.'s Mem.

at I ("Exxon intentionally withheld material information
concerning the remediation in an effort to fraudulently

induce Plaintiff to 'purchase' the remediation and get

stuck with all remediation costs.").

*9 Exxon argues that plaintilfs motion should be denied

because plaintills proposed amendment was uuduly

delayed and bror.rght in bad faith, and is also flutile. In

support of thcse argurnents, Exxou relies on documeuts

ancl cleposition testimony that are not attached to the

PAC.

II. DISCUSSION

A. Standard for Motion to Amend

In order to anrend its complaint, plaintiff requires the

conrt's leave, which should be granted "freely ... where
justice so requires." Fed.R.Civ.P. 15(aX2). However, "[a]

district court has discretion to deny leave lor good

re¿ìson, including lutility, bad laith, undue delay, or undue

prejuclice to the opposing païty." Mt'Carthy v. Dutt &
Bradsrreat Corp.,482 F.3d 184, 200 (2d Cir.2007) (citing

Foman v. Davis,371 U.S. 178,182,83 S.Ct. 221 ,9 L.Ed,2d

222 (1962)).

B. Undue Delay under Rule l5(a) and Good Cause under

Rule l6(b)
The Second Circuit has "held repeatedly that 'mere

delay' is not, ol itsell sufficient to justify denial of a

Rnle l5(a) nrotion." Purlcer v. Colannbict Pit'tures Indus.,

204 F.3d 326, 340 (2d Cir.2000) (citation omitted); see

ctlso Commander Oil Corp. v. Barlo Equip, Corp., 215

F.3d 321, 333 (2d Cir.2000) ( "Parties are generally

allowed to amend their pleadings absent bad faith or
prejudice." (citing State Teachers Rel Bd. v. Fluor Corp.,

654 F.2d 843, 856 (2d Cir.198l))). However, where the

court has issued a schedtrling order under Federal Rule of
Civil Procedure l6(b), Rule l6(b) must also be considered

in analyzing a motion to amend.

Rule l6(b) directs district courts to issne a scheduling

order at the or¡tset of a case lirniting "the time to join

other parties, amend the pleadings, cotnplete discovery,

and file motions," Fed.R.Civ.P, l6(b). This schedule "rnay

be modified only for good cause and with the judge's

consent." Fed.R.Civ.P. l6(bX4). "Rule l6(b) serves atl

important lunction in ensuring fairness, certainty, and

expedition of litigation." Solcol Holdi.ngs, htc. v. BMB

Munai, 1r¡c., No. 05 Civ. 3149,2009 WL 3467756, at *6

(S.D.N.Y. Oct. 28, 2009) (citing Parlçer, 204 F.3d at 340).

lll A party can establish good cause undel Rule

l6(b) by showing that the deadline at issue " 'cannot

reasonably be met despite the diligence of the party

seeking tlre extension."' Parker,204 F.3d at 340

(quoting Fed.R.Civ.P. 16 advisory committee's note

(1983 arnendment, discussion ol subsectiou (b)). "[T]he

good cause standard is not satisfied when the proposed

amendment rests on infonnation 'that the party knew,

or should have known, in advance of the deadline.' "
Lamothe v. Town oJ Oyster .Bøy, No. 08 Civ.2078, 2011

WL 4974804, at *6 (E,D.N,Y. Oct. 19, 2011) (quoting

Sokol Holdings, Irtc. v. BMD Munai, 1nc,, No. 05 Civ.

3749,2009 WL 2524611, at *l (S.D.N.Y. Aug. 14, 2009)

(Freenran, Mag. J.), qff d, 2009 WL 3467156 (S.D.N.Y.

Oct. 28, 2009).

121 t3l Despite the liberal standard lor amendment

under Rnle 15(a), a district court may, in its discretion,

deny "leave to amend the pleadings after the deadline set

in the scheduling ordel where the moving party has lailed

to establish good cause." Parker, 204 F.3d at 340. When

both Rule l5(a) and Rule 16(b) are implicated, the Second

Circuit has directed that "the primary consideration is

whether the moving party can demonstrate diligence."

Kct.ç:;ner v. 2ncl Avt:. Deliccttessen Inc., 496 F,3d 229,

244 (2d Cir.2007) (addressing application of Rule l6(b)
to situation where Rule 15(a) would otherwise permit

amendment as of right). In exercising its discretion under

Rule 16(b), a district court "may [also] consider other

relevant factors including, in particular, whether allowing

the amendment of the pleading at this stage of the

litigation will prejudice defendants," Itl.; see also Holmes

v. Grubman,568 F.3d 329,334-35 (2d Cir.2009) (affìrming

denial of motion to amend where plaintiff failed to
establish good cause and stating that the lenient standard

under Rule 15(a) "must be balanced against" Rule 16(b)'s

good cause requirement) (quoting Groc'h.ovvslci v. Phoenix

C)ott.çf r., 318 F.3d 80, 86 (2d Cir.2003)). Even where the

prejudice to the non-¡rroving party "may well be minimal,"
a lailure to show good cause call wal'rant denial of a

motion to amend. Oppenlrcímer & Co. Inc. v. Metal Mgmt.,

:::;::': ' t i1;.:': (O 20lti Ihornson Reuters. No cl¿linl lo original U.S. Govern¡rlent Works 10
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Írc., No. 08 Civ. 3697,2009WL2432729, at *4 (S.D.N.Y.

July 31, 2009) (Maas, Mag. J.), a/J'd,2010 WL743793
(S.D.N.Y. Mar. 2, 2010).

*10 l4l Plaintiff cannot establish good cause for lailing
to raise its claims based on Omissions # 7,2,3,4, and 7

prior to the August 15, 2009, deadline for arnending the

pleading. Those claims essentially conçern infonnation
contained in formal written couespondence between DEC

and Exxon, l0 and plaintif,l either knew, or should have

known, of the relevant informatiou before the August 15,

2009 deadline. Critically, Durnin's June 25, 2009, letter

to Nat Castagna revealed the factual basis for the "çrux"
of plaintiffs fraud clai¡n, Therefore, plaintiffs motion to
arnend is clenied as to these claims.

Plaintill argues that it has established good canse because

it lirst learned of the lacts fon.ning the basis of its lraud

clair¡ in discovery. Pl.'s Reply Mem. at 3 n. 1. According

to plaintiff, "it was not until Plaintiff pieced together

Exxon's incomplete document production that Plaintiff
first learned that Exxon had an approved CAP and

USTDP with [DEC] which required removal of all USTs,

including the Large Tanks it was trying to sell to Plaintiffl,

some eight months prior to Exxon's execution of the

Access Agreement." Id, at4.

Plaintiff, however, simply ignores Durnin's June 25, 2009,

letter, which indicates that, in March 2005, DEC had

approved Exxon's USTDP, which proposed "removal of
the gasoline USTs, [and] fìlling and dispensing systems,"

Thr.rs, plaintilf was aware of thc factual basis lor thc

"crux" of its fraud claim seven weeks prior to the

August 15, 2009, deadline for fìling motions to amend the

pleadings, and over nine months belore plaintiffs April
13, 2010, letter that first raised the prospect of a lraud

claim. ll Giu.,', the June 25.2009,letter, plaintilf cannot

show good Çallse as to Omission # 2-the lynchpin of its

frand clairn. 12 
See Opperh.eitner,2009 WL 2432129,al*3

(denying motion to alnend answer and finding no good

cause where, everl though recently produced documents

"may further have underscored the potential viability of

[plaintiffls] waiver argument, the [waiver] issue was not

new").

Plaintiff has also failed to show good cause as to
Onrissions # 1,3,4, and 7. Plaintiff appeals to have

obtained DEC's July 14, 2006, letter-the basis for

Omission # 7-bcfore the August 15, 2009 deadline. In

a letter from Kramer to Durnin dated October 5, 2006,

Kramer requested a copy ol the July 14, 2006, letter

through the Freedom of Information Act ("FOIA"), see

Oct. 5, 2006,Ltr., Kaufman Decl., Ex. 9, and Dnrnin's

deposition testimony suggests that Kramer's reqtlest was

granted, see Durnin Dep. 140, Reply Decl., Ex. C (stating

that he faxed this letter to Kramer). l3 Plaintiff offers no

contral'y evidence concerning either Kramer's October 5,

2006, letter or Durnin's apparent response. In addition,

therc is no evidence in the record that, eithel belore fìling
the original cornplaint or after receiving the June 25,2009,

letter, plaintiffacted diligently to obtain, through either a

FOIA request or other means available to it as owner of
the premises, relevant docutnents conceruing the prenrises

lrom DEC. Presumably, such requests would have yielded

the documentation underlying Omissions # l, 3, and 4,

suclr as DEC's Augusl30,2004,letter, and the Notice ol

Violation concerning the lines. l4

*11 It should also be noted that, even afÍer

plaintiff reviewed Exxon's January 2010 production (and,

accolding to plaintiff, fìrst learned of the Omissions),

plaintiff further delayed filing a motion to amend its

cornplaint and instead sought to compel discovery on

its unpleaded fraud claim despite being informed by

the Court that such discovery was imperrnissible. This
strategy contributed to an unnecessary delay of these

proceedings for at least six months and further supports

denial olplaintifls motion to amend.

Although the potential prejr"rdice to delendant may be

minimal, plaintiffs rrotion to amend its complaint to

add fraud claims concerning Omissions # l, 2, 3, 4,

and 7 is denied. See Oppenheimer, 2009 WL 2432729,

at *4 (denying motion to amend, which was filed seven

months after amendment deadline, based on lailure show

good car.rse even though discovery in case was not
complete and prejudice to rlon-moving party "may well
be minimal"). Additionally, as explained below, plaintills
claims concerning all of the Omissions are also futile.

C. Futility

I. Standard

l5l A proposed amendment to a pleading is considered

futile if it "could not withstand a motion to dismiss
pursuant to Rule l2(bX6)." Doughert.y v, Totvn o.f North

::'., .',t;.."¡ (,)20 l6Thorlson ReLrters. Noclarnl tooriç¡inal U.S. GovernrnentWorks 11
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Hernpslead Bd. of Zonùrg Appectls, 282 F,3d 83, 87 (2cj

Cir.2002) (citing rRiccir.rti t. N.Y,C, Trun:;i.t Auth.,941 F.2d

ll9, 123 (2d Cir l99l)).

In analyzing a motion to dismiss under Rule 12(bX6), the

court is required to accept as trlle "all well-pleaded factual

allegations in the complaint and draw all reasonable

inferences in the plaintiffs favor," MLSMK Inv. Co. v. JP

Morgan Clnse & Co., 651 F.3d 268, 270-11(2d Cir.201 1).

Under Ashuoft v, Iqbal:

[t]o survive a motion to dismiss, a

complair.rt must contain suflicient

lactual matter, accepted as true,

to state a clairn to reliel that is

plausible ou its face. A claim has

facial plausibility when the plaintiff
pleads factual content that allows

the court to draw the reasonable

inference that the defendant is liable
lor the misconduct alleged. The

plausibility standard is not akin to a

'probability requirernent,' but it asks

lor rnore than a sheer possibility that
a delendant has acted unlawfully.

556 U.S. 662,678, 129 S.Cr. t937, 173 L.Ed.2d 868 (2009)

(citations and internal marks omitted).

Iqbal sets out a two-pronged approach to reviewing a

motion to dismiss. First, a court is not reqlrired to accept

as true a complaint's legal conclusions. /d "Threadbare
recitals of the elements of a cause of action, supported by

rnere conclr¡sory statements, do not suffice." 1rl. (citation

omitted). Second, a court must be satislied that the

complairrt "state[s] a plausible claim lor reliel. " Id. aT 679 ,

129 S.Ct. 1937 (citation omitted). "Determining whether

a cornplaint states a plausible claim for relief will ... be a

context-specifìc task that requires the reviewing court to
draw on its judicial experience and common sense." 1d

(citation omitted). "Plausibility thus depends on a host of
considerations: the full factual picture presented by the

complaint, the particular cause of action and its elements,

and the existence ol alternative explanations so obvior¡s

tlrat tlrey render plaintifls inferences unreasonable." L-
7 Dt:.tigns, Inc. v. Old Nuvy, LLC, 647 F.3d 419,430 (2d

Cir.201l).

2. Consideration of Mcuters Extraneous to lhe Contphint
*12 f6l The general nrle is that "[i]f, on a tnotion under

Rule l2(bX6) or l2(c), matters outside the pleadings are

presented to and not excluded by the court, the motion

must be treated as one for summary judgment under

Rule 56." Fed.R.Civ.P. 12(d). A court, however, lnay

consider documents attached to the complaint without
converting the motion, DiFolco v, MSNBC Cable L.L.C,,

622F.3d 104, 111 (2d Cir.2010) (citation omitted), The

above principles are generally applicable when a court is

tasked with making futility determinations in the context

of a motion to amend. See Contrac'tual Oblígation Prols.,

LLC v. A MC Ne¡vorks, Inc., No. 04 Civ. 2861 ,2006 WL
6211754, at *3 (S.D.N.Y. Mar. 3l, 2006).

In arguing tliat plaintiff s proposed lraud clairns are futile,

Exxon relies on docnments and deposition testimony
submitted in its opposition papers that would ordinarily
lrot be considered. Thelefole, the futility arralysis below

is based on the lacts set out in the PAC and the exhibits

attached thereto. Based on those facts, the amended

complaint is hrtile,

3. Elements o/ a Fraud Claim

I7l l8l Under New York law, fraud requires that
"the defendant knowingly or recklessly misrepresented a

material fact, intending to induce the plaintiffs reliance,

and that the plaintiff relied on the misrepresentation and

suffered damages as a result." Merrill Lynch & Co, Inc.

v. Allegheny Energy,Inc.,500 F.3d 171,181 (2d Cir.2007)
(citations omitted). Vy'here a plaintiff seeks to show fraud

by omission, it must also prove that the defendant had a
duty to disclose thc concealed faü. Id. (citation ornitted).

Plaintiff has lailed to allege any detrimental reliance Iinked

to Omission # I or Exxon's lailure to disclose the other

Omissions after the execution of the Access Agreement.

With regard to Omissions # l,2,3, and 4, plaintiff has

failed to plausibly allege reasonable reliance or a duty
disclose. Plaintifls claim based on Omission # 6 lails
because it is duplicative ol plaintifls breach of contract
claims. Finally, plaintiffs claim concerning Omission # 5

is futile on a nnmber of different grounds.

4. Detrimental Reliance

"An essential element of any fraud ... claim is that thele

must be reasonable reliance, to a party's detriment, upon

',,¡fi:1j'J{.,ii¡f O 2016 Thomson Reuters. No claim to original U.S. Government Works 12
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tlre representatious made." Wctter Slreet Leu.,sehold LLC
v. Deloitte &. Touche LLP, 19 A,D.3d 183, 185, 796

N.Y.S.2ct 598 (N.Y.App. Div. lst Dep't 2005) (citation

omitted). " '[P]laintiff must show both that defendant's

misrepresentation induced plaintill to engage in the

transaction in question (transaction causation) and that

the rnisrepresentatious directly caused the loss about

whiclr plaintill complains (loss causation).' " Id. (quoting

Luub r, l-ues,vel, 291 A,.D.2d 28, 31, 745 N.Y.S.2d 534

(N.Y.App.Div. lst Dep't 2002)).

t9ì Plaintiff alleges that Exxon's failure to disclose the

Omissions fraudulently induced it to "delay in renewing its

Certifiçate of Occupancy." PAC fl 137. Exxon, however,

argues that plaintiff has failed to plead any detriment

linked to that delay because plaintilf has neither alleged

that it applied to renew its Certificate of Occupancy

nor that any such application was denied. Def.'s Mem.

in Opp. to Pl.'s Mot. for Leave to Arnend the Compl.
("Def.'s Mern.") at 20-21. Plaintifl responds that it has

alleged a detriment, namely, that the premises' Certifìcate

ol Occupancy and variance lapsed because the pletrrises

were not used as a gasoline service station lor a coutinuous

period of two years. Pl.'s Reply Mem, at 6,

*13 The flaw in plaintifls argument is that, although the

variance and Certificate of Occupancy lapsed, the PAC

does r.rot plausibly suggest that this ocçurred because of
plaintilf s delay in renewitrg the Certilicate of Occupancy.

Nothing in the PAC or plaintilfs papel's indicates that, if
plaintillhad sought to renew the Certificate of Occupancy

sooner, that action could have prevented the CO and

variance from lapsing or could have otherwise remedied

the lapse.

The PAC alleges that Exxon's removal of all of the

USTs could cause the loss of the premises' Certilicate

ol Occupancy, PAC fl 39; however, nothing in the PAC

suggests that plaintiffs delay in renewing its Certificate

of Occupancy was a cause of that loss. In its reply

brief, plaintifl raises a diflerent argument, contending

that Exxon's failure to disclose induced plaintill into
executing the Access Agreement, and that the variance

and Certilicate of Occupancy lapsed because the Access

Agreement "result[ed]" in the premises not being used as

a gasoline service station for more than two years. Pl.'s

Reply Mem. at 6. However, plaintiffs delay in renewing

its Certifìcate of Occupancy is completely absent frorn this

theory of detrimental reliance, and none ol the additional

evidence that plaintiff subrritted concerning the vartance

and Certificate of Occupançy, see supra n. 3, lills this gap.

Because plaintiff has failed to allege any link between

its delay in renewing the Certificate ol Occupancy and

the lapse of the Certificate of Occupancy and variance,

plaintiff's only potentially viable claims coucern the

Omissions that allegedly induced plaintiff into executing

the Access Agreement. Any claim involving Exxon's

lailure to disclose infolmation after the execr¡tion ol
the Access Agreement must be dismissed. This includes

plaintifls claim concerning Omission # 7, which is

premised on Exxon's failure to disclose DEC's July 14,

2006, letter-a letter that was not sent until six months

after lhe Access Agreement was signed.

5. Duty to Di.sclose I Reasonøhle Relíance

For claims of fraudulent concealment,

New York lecognizes a duty by

a party to a business transaction

to speak when the parties

stand in a liduciary or conñdential

relationship with each other; and ...

where one party possesses superior

knowledge, not readily available to

the other, and knows that the other
is acting on the basis of mistaken

knowledge.

Bruss r,. Am. Film Techns., Int:.,987 F.2d 142, 150 (2d

Cir.l993).

a. Fiduciary Duty

"A fiduciary duty arises when one has reposed trust or

confidence in the integrity or fidelity ol another who

thereby gains a resulting superiority of influence over the

hrst, or when one assumes control and responsibility over

another." Sotlæby's, Inc. t,. Minor, No.08 Civ.7694,2009
WL3444887, at *9 (S.D.N.Y.Oat,26,2009) (citations and

internal malks ornitted).

l10l In its opening brief, plaintiff notes that a contract

may create a ñduciary relationship if the contract
"establishes a relationship oftnrst and conhdence between

the parties." Pl.'s Mem. at l4 (quoting St. John',s Univ.

v. Bolton, 757 F.Supp.2d 144, 166 (8.D.N,Y.2010)).

',':':' :': ; :'ir1,: (ìi l(J'l $ 
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However, outside of this single sentence, plaintiff does

not adclress tlris issue lurther and never even identifies

which ol tlle contraçts at issue (the lease or the Access

Agleement) gave rise to the allegecl liduciary relationship.

That alone suffices to reject this argument. Moreover,
even if plaintiff had pursued this issue, nothing in the

lease snggests a relationship of trust and confidence

that extended past the expiration of the lease and into
the period in which the parties negotiated the Access

Agreement. See Lease dated Mar. 7, 1984, Young

Decl., Ex. C. As such, plaintiff has lailed to plead

a fìduciary relationship for the purposes of its claim

that the Ornissions induced it to execute the Access

Agreement. It is unnecessary to determine whether the

Access Agreenrent gave rise to a fìduciary lelationship

because, as explained earlier', plaintiflf has lailed to allege

that it was induced into any detlinrental acts or omissions

after the execution of the Access Agreement,

b. Superior Knowledge and Reasonable Reliance

*14 flll Undcr New York law, a duty to disclose

may arise where one party possesses superior knowledge,

not readily available to the other, and knows that the

other is acting on the basis of mistaken knowledge. Brø,r.r,

987 F.2d at 150. According to Brctss, although "[i]n
general" information is considered "readily available"
in cases "where a buyer has an opportunity equal to
that of a seller to obtain information," "in an increasing

number of situations, a buyer is not required to conduct
investigations to unearth facts and defects that are present,

but not manifest" and "may safely rely on the seller to
nrake full disclosure." Id, at l5l.

tl2l Exxon argues that plaintilfs conclusory allegation
that the undisclosed inlormatiol at issue was not readily
available is insr"rfficient to establish a duty to disclose in

light of the allegations in the PAC and Exxol.r's additional
evidence. Again, the additional evidence submitted by

Exxon is beyond the scope of the PAC and will not
be considered, Nevertheless, plaintiff has still lailed to
plausibly plead a duty to disclose or reasonable reliance

as to Omissions # l,2,3, and 4. Although Exxon
does not raise this argument, I find that the instant
suit is analogous to cases where the critical information
at issue was available in public records. The PAC and
the documents attached thereto indicate that all of
the important information underlying the omissions at

issue was contained in correspondence between DEC

and Exxon-records that were presurnably available

to plaintilf upon request. Although the question ol
"[w]hethel ol not reliance on alleged nrist'epresentations is

reasonable in the context of a particular case is intensely

fact-specific and generally considered inappropriate for
determination on a motion to dismiss," Doehla v, Wuthne

Ltd., Inc., No, 98 Civ. 6087, 1999 WL 566311, at *10

(S.D.N.Y. Aug. 3, 1999), plaintiffls claim must still be

plausible.

tl3ì A plaintiff cannot establish justifiable reliance or
a duty to disclose where the information at issue was a

matter of public record that could have been cliscoveled

tlrrotrglr tlre exercise of ordinaly diligence. See Barrett v.

F'reifeld,77 A.D,3d 600, 601,908 N.Y.S.2d 736 (N.Y.App.
Div.2d Dep't 2010) (affirming grant olsummary judgment

and fìnding no duty to disclose where arrest ol seller

of business "wAS a matter of public record which could

have been discovered through the exercise of ordinary
diligence and, thus, the plaintiff did not justifiably

lely on [accountant] to disclose that information");
Urstadt Bicldle Prop.r., Ittc. v. Exc'elsior Rcalty Corp., 65

A.D.3cl I135, 1137, 885 N.Y.S,2d 510 (N.Y.App. Div.2d
Dep't 2009) (afhrming grant of summary judgrnent on

misrepresentation claim where zoning status of property

and tax assessment were matters of public record); Aþtha

GmbH & Co. Schiffsbe,yitz KG v. BIP Indus, Co., 25

A.D.3d 344, 345, 807 N.Y.S.2d 73 (N.Y.App. Div.
lst Dep't 2006) (affìrming grant of summary judgment

on fraudulent çoncealment claim where "[t]he parties,

businesses on opposite sides of a transaction, and each

represented by counsel, were not in a confidential
or fiduciary relationship, and the allegedly concealed

inlormation, plaintills insolvency and dissolution, wele

matters of public recold that defendant could have

discovered by the exercise of ordinary diligence"); óur

see Todd v, Peørl I4¡ood,s, Inc., 20 A.D.2d 911, 248

N.Y.S.2d 975 (N.Y.App. Div.2d Dep't 1964) (afhrming

denial of sllmmary judgment where defendant made

misrepresentations legarding sewer system for homes in

housing development and concluding that because "the
lacts [at issue] were peculiarly within the knowledge of the

defendants and were willfully misrepresented, the failure
of the plaintiffs to ascertain the truth by inspecting the
public records is not fatal to their action"), q/fd, 15

N.Y.2d 817,2s7 N.Y.S.2d 931,20s N.E.2d 861 (1965).

ltii\t:'ì::i1 /',txi A 2016 Thomson Reuters. No clainr to original U.S. Government Works 14
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*15 Moreover, even without the benefit of lqbal,courts
have granted motions to dismiss where the information
at issue was available in public records. See Wilclenstei¡t

v, 5H & Co., Inc., 97 A.D.3d 488, 950 N.Y.S.2d 3,

6 (N.Y.App. Div. lst Dep't 2012) (reversing denial of
motion to dismiss where defendant's misrepresentations

concerning architect and home improvement Çontractor

licenses could have been verified through public records);

Clearnront Prop., LLC v. Ei.rner,58 A.D.3d 1052, 1056,

872 N.Y.S.2d 725 (App.Div.3d Dep't 2009) (afñr'ming
grant of motion to dismiss where seller represented that

he owned property and contract noted that the property

was tax exempt, raising a question as to the reason

for the property's tax exempt status, but buyer failed
to investigate public records regarding ownership); Gerr.

Motors Corp. v. Vilh Mcu'itt Cltevrolet, 1n¿:., Nos. 98-CV-
5206, 98-CV-5208, 98-CV-6 1 67, 99-CV-3750, 2000 WL
271965, at *28-32 (E.D.N.Y. Mar. 7, 2000) (dismissing

misrepresentation olaims where the information at issue

-a certifìcate of'occupancy ar.rd a r-r-runicipal denial ol a

request to subdivide a tax lot-were contained in publicly

available documents and tþe parties were counseled and

sophisticated): Villa Marin Chevrolet, Inc. v. Gen. Motors
C o r p., 9 8-CY -6 1 67, 1 999 WL I 0 5249 4, at * 6-7 (E. D.N.Y.
Nov. 18, 1999) (dismissing related fraud clairns based

on failure to establish reasonable reliance or a duty
to disclose); but see Brass, 987 F.2d at 152 (reversing

grant of motion to dismiss where, although investor,

who was appalently uncounseled, could have learr.red

about restraint on alienation ol securities from the SEC,

delendant's "conduct taken as a whole .., strongly implied
that the stock .,. cor.rld be lreely traded.").

Ornissions # 1,2,3, and 4 were essentially all contained

in written correspondence betweeu DEC and Exxon. If
plaintifl had undertaken the minimal ellort ol requesting

records concerning the premises lrom DEC-records that
plaintiff was presumably entitled to obtain-it would
have discovered the information above. Plaintiff, was

tlre owner of the prernises throughout tl.re relevant time
periocl and it (and likely any intelested member of the

public) was presurllably entitled to obtain copies of that
documentation lrom DEC, Thus, plaintiffs conclusory

assertion that this information was not readily available is

insufficient to plaus_r_bly plead a viable fraud claim.

Only one factual allegation raised by plaintiff is

potentially relevant to this issue. Plaintiff argues that an

internal Exxon email, dated April 21, 2005, "explicitly

noted that [DEC] would only discuss with Plaintiff
granting [Exxon] aÇcess to the site and not the requirement

that the tanks be removed."15 Pl.', Reply Mern. at 8

n. 3. 16 However, plaintiffs interpretation of this email

-that DEC had already imposed a requirement that

the USTs be removed and was not going to disclose

that reqnirement to plaintiff-is implausible in light of
later statements in that same email as well as snbsequent

internal Exxon emails. The April 21,2005, email goes

on to state that "it is a business decision to re-open or
pull tanks." PAC f 64. Similarly, in May and June 2005,

Exxon employees compared the costs of two remediation

plans-one of which involved preserving all of the

USTs. Obviously, these alternatives would not have been

considered if DEC had already mandated that the USTs

be removed. Mole importantly, even accepting plaintiffls

interpretation of the April 2l ,2005, email, that still woulcl

not plausibly suggest that the written documentation on

fìle with DEC was not accessible to plaintifl upon requesf .

*16 Finally, the facts alleged by plaintilf do not plausibly

suggest that this is a situation where plaintiff might
be excused from engaging in the minimal diligence of
requesting written records about the spill investigation
from DEC. Although plaintiff was presumably not a

sophisticated party with repeat experience in this type

of transaction, plaintiff had counsel, and-in light of
its knowledge that there was a DEC investigation into
potential contamination and the lact that the Access

Agreement contemplated it pr"rrchasing the Large Tanks

at an unspecifìed time pursuant to a bill ol sale with
unspecilied terms-was on notice that it cor.rld potentially

be exposed to environmental liabilities associated with the

Large Tanks. l7

Plaintifls claims based on Omissions # 1,2,3, and 4

are fr,rtile because plaintifl has not plausibly pled that the

information underlying those omissions was not readily

available.

6. Viability oJ Plaintif/'s Parallel Fraud cmd Contract

Claims

fl4l "[U]nder New York law, parallel fraud and oontract
claims may be brought if the plaintiff (1) demonstrates

a legal duty separate fuom the duty to perform under'

the contract; (2) points to a fraudulent misrepresentation

that is collateral or extraneous to the contract; or
(3) seeks special damages that are unrecoverable as
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contraçt damages." Merri.ll Lynch & Co. Inc. v, Allegheny

Energy, Inc,, 500 F.3d 171, 183-84 (2d Cir.2007) (citing

Bri.dgestonelFirestone, Inc. v. Rec'over.y Cred.it Serv.s,, Inc,,

98 F.3d 13,20 (2d Cir.1996)).

tl5l tl6l Where a defendant is alleged to have

misrepresented or lailed to disclose present lacts that
induced the plaintiff to euter into a contract, such

rnislepresentations ol ornissions give rise to a non-

duplicative flaud claim. Merrill L),nt'h, 500 F.3d at

183 (holding that fraudulent inducement claim based

on representations and omissions related to contractual
warranties was not duplicative and drawing analogy to
çase where a "seller misrepresented facts as to the present

condition of his property, even though these facts were

warranted in the parties'contract"). However, the Second

Circuit has also held that where a defendant fails to
disclose that it "never intended to perlorm its obligations"
runder a contract, that faih¡re to disclose its "intention to
breach is not actionable as a fiaudulent concealment."
TVT Record.s v. Lyluul Def Jøn Music Group.4l2 F.3d 82,

90 (2d Cir.2005).

According to Exxon, TVT bars plaintiffs clains that it
was induced into signing the Access Agreement by Exxon's
pre-Access Agreement failure to disclose its state of mind
concerning whether and how it intended to perforrn under
the Access Agreenrent.

a. Omission # 6

1l7l According to Ornission # 6, Exxon o'chose" the
remediation option that involved removal of all of
the USTs even though Exxon was Aware that this

approach would render the premises vacant and no longer
operational as a gasoline station. In essence, plaintiff is

alleging that, prior to entering into the Access Agreement,

Exxon had already decided on a coulse of action that
would violate the Access Agreement and that Exxon

should have disclosed this to plaintifl. l8

xll Under TVT, plaintiff's liaud claim based on
Omission # 6 is duplicative of plaintiffls breach olcontract
clainrs, and is, therefore, lutile. See al:so Marriott Int'1, Inc'.

v. Dou,ntt¡tvn Athletic Club oJ'Netv, York Cil.1,, /¡t¿'., No.
02 Civ. 3906, 2003 WL 21314056, aI *5-7 (S.D.N.Y. June

9, 2003) (dismissing fraudulent inducement claim where
complaint alleged that defendant's promise was false at

the time it was rnade because defendant did not intend to
honor the contract).

b. Omission # 5

Omission # 5 concerns the two alternative remediation

options that Exxon considered between April and June

2005. The fact that Exxon considered these two plans

is intertwined with plaintilfs allegation that Exxon

ultimately "chose" the UST removal plan (Omission # 6).

Because a claim based on Exxon's intent to breach the

Access Agreement is not viable, Omission # 5 is irrelevant
to the extent that it sheds light on that intent.

Moreover, plaintiff has failed to plausibly plead any

other potential claim basecl on the information about
the rernediation system plan that Exxon did not disclose

to plaintilL Although the remediation system plan was

not discussed in the DEC records that wele presumably

available to plaintiffl, given the information in the DEC
records and the fact that plaintiff had access to the

prernises, plaintiflcoul<l and should have determined, on

its own, whether a plan snch as the remediation system

plan was potentially a viable remediation option. As such,

Exxon did not have a duty to disclose this inlormation.

Furthermore, plaintiff has f,ailed to plausibly plead that
it would have not entered the Access Agreement if it had

kuown about the remediation system plan. The Access

Agreernent already providecl that the Large Tanks were

to remain on the premises and only directed Exxon to
remove the Small Tanks if such removal was feasible. The

Access Agreement also provided that the execution of any
remediation plan that Exxon negotiated with DEC "not
diminish the value of the Premises." Access Agreement fl
I (e).

D. Additional Evidence Submitted by Exxon
For the reasons outlined in the prior section, plaintiffs'
motion to amend is denied because the PAC is futile.
In addition, evidence subrnitted by Exxon, to which
plaintiff has never explicitly objected, further establishes

that plaintiffs proposed claims are meritless. l9

As Exxon points out, the undisputed evidence in the
record reveals that "the possibility that remediation
would include removal of all tanks ... tvcts openly antl

'i;:':: '''i t.1tl"iLj (O 2016 Thomson Reuters. No clainr to original U.S. Governrnent Works 16



246 Sears Road Realty Corp. v. Exxon Mobil Corp., Not Reported in F.Supp.2d (2012)

bhtrauly d.iscussed and was something oJ'which plainti//'

wes awere." 20 D.f.', Mern. at l8 (emphasis in original).
Although none of the evidence cited by Exxon establishes

that plaintiff was, in fact, aware of the CAP and USTDP,
Exxon's evidencç still undermines the crux of plaintiffls

fraud clain.r, which asserts that plaintifl would have never

agreed to purchase the Large Tanks if it had known
that the Large Tanks were potentially contributing to
contamination and that DEC had approved Exxon's
proposed CAP and USTDP.

*18 Plaintiff already knew that the Large Tanks were
possibly defective and that remediation might include

their removal (and was surely aware that any remediation
associated with the Large Tanks had the potential to be

very costly). In light ofthat knowledge, and based on the

current record, there is only one plausible explanation for
plaintills decision to aglee to the provision in the Access

Agreement that called lor plaintiff to purchase the Large

Tanks-plaintifl sirnply never considered the possibility

that Exxon would assert that the Access Agreernent

obligated plaintiff to purchase the Large Tanks in a

[lanner that would result in the costs of remediatior.r

being shifted to plaintiflf.21 Tl",ir, however, does not raise

an issue of lraud. The critical fact-the terms ol the

Access Agreernent-was known to plaintiff. If plaintiff
erred in analyztng its potential contractual liability under

those terms, it is that error, and not Exxon's lailure to

disclose informatior.r about the Large Tanks, that irrduced

plaintifl to enter into the Access Agreement. Additional
information about the Large Tanks and the potential

remediation costs associated with them would not have

deterred plaintiff from accepting the provision in the

Access Agreement that called for plaintiff to purchase the

Large Tanks. 22

Although I would deny plaintifls motion to arnend even

without the additional evidence submitted by Exxon, that
evidence provides another basis to deny the motion. In
light of this conclusion, it is unnecessary to decide whether
plaintiffs amendment was pursued in bad faith.

III. CONCLUSION

F-or the l'easons outlined above, plaintiff s motion lor leave

to amend is denied.

SO ORDERED.

,4.11 Citations

Not Reported in F.Supp.2d,2012WL 4114862

Footnotes
'l Durnin is a Professional Engineer in the Division of Environmental Remediation at DEC. PAC fJ 50.

2 Winsor was Exxon's Remediation Territory Manager. PAC T 28. At some point during the relevant events, Winsor's last
name changed to Tacchino. For ease of reference, she is referred to throughout as "Winsor."

3 ln its reply brief, plaintiff offers additional evidence regarding the variance and Certificate of Occupancy issued by New
York City that permitted the premises to þe used as a gasoline service station. Decl. of Richard W. Young in Further
Supp. of Pl.'s Mot. for Leave to Amend ("Young Reply Decl.") f 2, ECF No. 77. According to plaintiff, if the premises were
not used as a gasoline service station for two continuous years, both the variance and the Certificate of Occupancy would
lapse. /d. (discussing both Certificate of Occupancy and variance); PAC f[ I (discussing only variance). The triggering
event forthe commencement of this two year period appears to have been either: (1)when Exxon stopped dispensing
gasoline on the premises (which occurred in May 2004); or (2)when Exxon removed the USTs (which, as explained rnfra,

occurs in August 2007). See Email dated June 4, 2004, Young Reply Decl., Ex, A; Emails Dated June 29, 2005, Young
Reply Decl., Ex. A; May 30, 2008 Ltr. from Architect Adam Vassalotti to Kramer, Young Reply Decl., Ex. A.

4 Plaintiff asserts that "[t]he documents ... reveal that Exxon was on notice that [DEC] was mandating that the Premises
be shuf down due to contamination." Pl.'s Mem. in Supp. of Mot. for Leave to File Am. Compl. ("P|.'s Mem.") at 18, ECF
No. 72 (emphasis added). Plaintiff provides no citation for this proposition, which presumably refers to the Aug, 30, 2004,
letter's statement regarding "closure of the site." When the August 30, 2004, letter is read in its entirety, it becomes clear
that Durnin is discussing the closure of DEC's ongoing "Spill" inquiry and not the premises, per se. See Aug. 30, 2004,
Ltr. (stating that if report that Exxon will prepare as part of remediation indicates that "all the contamination has been
removed from both on-site and offsite, [Exxon should] request [DEC] to close the open Spill at this site"); rd. (stating that
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if report "indicates that there is residual contamination remaining at the site, perform an on-site and off-site exposure
assessment to determine if this Spill site can be closed.")

5 Most, if not all, of the information regarding the extent of contamination appears to have been contained in formal written
correspondence between DEC and Exxon (or Exxon's agents). ln fact, DEC's August 30, 2004, letter, which is attached
to the PAC, included the most recent information on the extent of the contamination prior to the execution of the Access
Agreement in December 2005. Aug. 30, 2004, Ltr.

6 Attached to plaintiffls complaint is a bill of sale with different terms. However, even that bill of sale required plaintiff to
release, indemnify, and hold Exxon harmless for any existing or future liability stemming from plaintiff s acquisition or use

of the USTs. Young Decl., Ex. O.

7 tfr¡s allegation, along with Exxon's consideration of the remediation system plan after DEC approved the CAP and

USTDP, indicates that the approved CAP and USTDP, which called for removal of all of the USTs, was not "set in stone,"
as plaintiff at times implies.

8 As part of this claim, the PAC adds new paragraphs alleging that Exxon entered into the Access Agreement with no

intention of performing its obligations. PAC ff 123, 126.

9 The April 1, 2011, Order erroneously stated that the Access Agreement was executed in May 2004. However, the April
1,2011, Order clearly intended to preclude documents pre-dating May 2004 because that is when the parties began
negotiating the Access Agreement.

10 Although plaintiff attached copies of certain correspondence between Exxon and DEC to its complaint, plaintiff did not
include copies of the letters between DEC and Exxon dated November 4,20Q4, December 10,2004, and March 14,

2005. Plaintiff, however, previously submitted copies of these documents to the Court in support of its motion to compel.
See Reply Decl. of Richard W. Young, ECF No. 30, Ex. C (Nov. 5, 2004, letter), Ex. D (Dec. 10,2004,letter and attached
USTDP indicating that the Large Tanks would be removed), Ex. F (Mar. 14,2005,letter indicating that "the CAP includes
a plan to remove the [USTs]").

11 Any potential arguments that plaintiff could have raised regarding the import of the June 25,2OOg,letter would be
meritless. First, the June 25, 2009, letter's reference to "the gasoline USTs, [and] filling and dispensing systems" clearly
encompasses the Large Tanks. Second, although the June 25,2009,letter does not explicitly state that Exxon's proposed
CAP also called for removal of all of the USTs, the letter's disclosure of the substance of the USTDP was sufficient to
establish the factual basis for the "crux" of plaintiffs fraud theory.

12 Although not necessary to my conclusion that good cause is lacking here, I note that plaintiffs first mention of a potential
fraud claim in its April 13, 2010, letter coincides with the retention of additional counsel by plaintiff. Because the June
25, 2009, letter revealed the factual basis for plaintiffs fraud claim, the timing of the April 13, 2010, letter suggests that
plaintiffs decision to raise the prospect of a fraud claim in April 2010 may have had more to do with a strategic shift by
new counsel than the discovery that plaintiff had recently obtained. Çf. Holland v. Goord, No. 05-CV-6295 2O1O WL
3946297, at *3-4 (W.D.N Y. Aug. 17, 2010) (report and recommendation holding that prior counsel's failure to recognize
the applicability of a defense failed to establish good cause), adopted by, 2010 WL 3946292 (W.D.N.y. Oct. B, 2010).

13 Although the June 25,2009,|etter, the October 5,2006, letter, and Durnin's deposition testimony are not mentioned in
the PAC, that evidence can, of course, be considered in determining whether plaintiffs proposed amendments should
be permitted under Rule 15(a) and Rule 16(b)

14 Some of the information underlying Omission # 5-specifically, the fact that one remediation option involved removal of
all of the USTs-was also discussed in the correspondence between DEC and Exxon concerning the proposed CAP and
USTDP. Therefore, plaintiff has also failed to show good cause regarding its claims based on that information.

15 Plaintiff also argues that, although Exxon was required under the Access Agreement, to forward plaintiff information
about the remediation, Exxon never did so. Pl.'s Reply Mem. at I n. 3. However, any violation of the Access Agreement
is irrelevant to plaintiffs claim that Exxon's failure to disclose fraudulently induced it to execute the Access Agreement.
Moreover, Exxon's failure to disclose information to Nat Castagna in 2004 after he contacted GSC (which plaintiff
perplexingly cites to in support of the argument above) is irrelevant to the question of whether the documents at issue
were available from DEC.

16 The full text of this email states:
Recommend waiting for the [DEC] attorney (Lou Oliva) to contact [plaintiffs] attorney regarding access, before
placing a dealer under agreement to re-open. The [DEC] is only going to discuss granting [Exxon] access to the
site, not requiring the tanks to be removed. We should hear þack in a week. Ultimately, it is a business decision
to re-open or pull tanks. lf the NYDEC places pressure on the [plaintiffl for access, maybe the lplaintiffl will want
to have the tanks removed.
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PAC fl64.
17 Any discussion of the Access Agreement in the instant opinion is not intended to express any view on the ultimate merits

of the breach of contract claims at issue in this litigation.

18 Plaintiffs theory on its breach of contract claims suggests that Exxon may have been permitted to remove the Large

Tanks provided that it replaced them. ln that case, Omission # 6 would be irrelevant because that information merely

indicated that Exxon had made a choice permitted by the Access Agreement. To the extent that Omission # 6 could be

interpreted to suggest that Exxon had decided to both remove the Large Tanks and to not replace them, Omission # 6

would indicate that Exxon intended to breach the Access Agreement.

19 Plaintiff s only argument related to this issue is a single sentence asserting that the Court should not engage in "fact-

finding that is not appropriate" on a motion to amend. Pl.'s Reply Mem. at 1.

20 The additional evidence submitted by Exxon indicates that Kramer, who represented plaintiff during the negotiation of

Access Agreement, and Nat Castagna were aware that the Large Tanks were possibly defective and that remediation

might include their removal. See June 8,2004, Ltr. from Exxon to Kramer at 2 (informing Kramer that it was Exxon's

intent to "remove the underground storage tanks and lines as permitted by the lease"), Kaufman Decl., Ex. 12; Aug.2,

2005, Diary Entry of Leonard Kramer (stating that if "tight tanks" do not "pass test-then will remove [and] not replace"),

Kaufman Decl., Ex. 13, ECF No. 82; Aug.22,2005, Diary Entry ("Nat has estimate on replacing tanks"), Kaufman Decl.,

Ex. 13; Kramer Dep. 186 (indicating that Kramer was aware that remediation might include removal of the Large Tanks),

Kaufman Decl., Ex. 22, ECF No. 82; Durnin Dep. '1 39-40 (indicating that Durnin told Nat Castagna that "remediation

may include removing tanks from the ground"), Young Reply Decl., Ex. C; cf Aug. 15, 2006, Ltr. from Kramer to XOM,

(post-Access Agreement letter indicating that although Kramer was not aware of the CAP and USTDP at the time of this

letter, Kramer still knew that there was a possibility that the Large Tanks were defective, and that any sale of the Large

Tanks to plaintiff prior to the completion of the remediation "would have the net effect of shifting Exxon's responsibility

to lplaintiffl"), Young Reply Decl., Ex. B. lt should be noted that all of this evidence concerns plaintiffs knowledge (and

facts within plaintiff s possession). Therefore, none of the discovery that plaintiff has sought in its motion to compel would

have any bearing on this issue.

21 lt appears that the cost of remediation related to the Large Tanks would be shifted to plaintiff if plaintiff purchased the

Large Tanks prior to the completion of remediation and/or the bill of sale contained provisions that would render plaintiff

liable for remediation costs.

22 Plaintiff may have, for reasons not disclosed in the current record, entered into the Access Agreement cognizant that

the terms of the Access Agreement could potentially expose it to remediation costs associated with the Large Tanks. ln

that case, plaintiff consciously undertook a risk, and its knowledge about the Large Tanks would only underscore that a

failure to request all relevant records from DEC would be patently unreasonable.

End of Document O 2016 Thomson Reuters. No claim to original U.S. Government Works.
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I
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Illya Hooshang Broomand, Gold River, CA, for Plaintiff.

Randolph T. Moore, Snell & Wilmer LLP, Costa Mesa,

CA, for Defendants.

ORDER ON PLAINTIFF'S MOTION
FOR RECONSIDERATION

ANTHONY W. ISHII, Chief Judge

*l This is a state law products liability case brought by

Plaintiff Jeffrey Altrnan ("Altrnan") against Defendants

HO Sports Company, Inc. ("HOS"). The product at issue

is a wakeboard boot, The active complaint in this case

is the Second Amended Complaint ("SAC"). The SAC

was lìled on Decer¡ber 9,2009. On August 26,2010,
Altrnan filed a rnotion to amend his cornplaint with
the Magistrate .ludge. Altr¡an sought to add thlee new

causes ol action: negligent nrisrepresentation, intentional
misrepresentation, and false advertising. On Septenrber

16, 2010, the Magistrate Judge denied the motion,
Ou September 30, 2010, Altman filed this motion to
reconsider the Magistrate Judge's ruling. For the reasons

that follow, Altman's motion will be denied.

PLAINTIFF'S MOTION

Plafutiff's Argurnent

Altman algues that the five lactors that a court is to
consider under Federal Rule of Civil Procedure l5 weigh

in lävor of allowing hir¡ to file a third arnended cornplaint.

First, Altman argues that no nndue prejudice will result if
amendment is allowed because he is willing to stipulate to

a continuance ofeither the discovery deadline or the trial

date. I

Second, Altrnan argues that there is no undue delay

because, in April 2010, he infonned HOS that he wanted

to wait until he deposed Ms. Zimrner before amending the

complaint. Due to the premature birth of Ms. Zimmer's

child, her deposition was not taken until August 10,

2010. 'Within days of the deposition, HOS was contacted

regarding a stipulation to file an amended complaint,

Further, HOS failed to produce responsive discovery,

which delayed in the discovery of the facts that are pled in

the proposed amended complaint.

Third, as Magistrate Judge Thurston found, the motion to
amend was not brought in bad faith.

Fourth, there has not been repeated failures to oure

deficiencies. Although two prior amended cornplaints

were fìled, neither sought to add the three new proposed

causes of action. The claims in the active complaint relate

to HOS's knowledge that the current boot was improperly
designed, yet still placed the boot out to the public. The
proposed allegations relate to the fact that HOS set forth
changes to the advertisenrents without knowledge as to
the veracity ol the statements. While claims of testing

were previously known, the fact that HOS did not seek to
identify any testing on the product before placing it on the

market was not known until August 2010,

Fifth, the proposed amendment is not futile. Although
the Magistrate Judge thought that the lalse advertisirrg

clairn appears to be moot, there wel'e uo concerns about
mootness or futility as to the other two causes olaction.

D efendant's O p p o s it ion

HOS argues that Altman is improperly including
arguments and evidence that were not presented to the

Magistrate Judge. HOS also argues that there has been

rlo showing that the Magistrate Judge's fìndings and

cor.rclusions were either clearly erfoneous or contrary to
law. The Magistlate Judge's rulings each have a basis in

the record and are supportecl by proper analysis. 2

1"1:'-'"íi lJ,;.1 O 2016-fhor¡son Reuters. No clainr to original U.S. Governnrent Works 1



Altman v. Ho Sports Co., lnc., Not Reported in F.Supp.2d (2010)

2010 wL 4977761

Magistrate Judge's Ruling
*2 In denying Altman leave to arnend, the Magistrate

Judge analyzed the appropriate live factols for deciding

a motion to amend under" Rule 15. See Court's Docket

Doc. No. 18, rf Allen t'. Cit),of Beverlv Hills.9lI F.2d

367,373 (9th Cir.l990). The Magistrate Judge lound that

Altman was aware in November 2009 that HOS had no

documents regarding testing of the boot and was also

aware in December 2009 of the advertising brochure at

issue. See id. al p.4. Further, at his deposition, Altman
testifìed about his çoncern over the sufficiency of the

testing as contrasted with statements made in advertising.

See id. at 5. The Magistrate Judge concluded that Altman
was aware of the bases lor the new causes ol action at the

time he f rled the SAC. Scc ld

With respect to undue delay, the Magistrate Judge found

tl.rat there was undue delay because the documents that

supported the new causes ol action were in Altman's
possession since "the end of last year," i.e. November/

December 2009, and Zimmer's deposition did not provide

facts that support the new canses of action. Id. at 6.

Rule I I dicl not requile Altrnan to have every piece

ol evidence before amending a cornplaint, rather Rule

I I allows an allegation to be rnade if the allegation

will likely have support after a reasonable time for
investigation and discovery. Scc id, at 7. Further, iu the

moving papers Altman admitted that, in the beginning of
2010, he had informed HOS of his intention to included

a nrisrepresentation cause of action. See id. Since the

beginning of 2010, Altman knew that he wanted to add

misrepresentation causes of action and could have done

so much sooner, See id. at Ç7.

With respect to bad faith, the Magistrate Juclge found that
Altrnan did not act in bad flaith. S¿e id. all-8.

With respect to lutility, the Magistrate .luclge found that
the lalse advertising claim is lutile, but that the remaining
two claims for intentional and negligent misrepresentation

were not. See id. at8.

Finally, with respect to prejudice, the Magistrate Judge

lound that the loorring discovery deadlines would not
provicle sufficient opportunity lor HOS to conduct
discovcry on the new claims and thus, HOS would be

hindered in preparing its defense. See icl, al 8-10. While
HOS rnay have known since e ally to rnid 2010 that Altman
may want to allege misrepresentation claims, not only was

HOS under no obligation to çonduct discovery on ur.rpled

canses ofaction, but the federal rules would prohibit such

discovery.

The Magistrate Judge's order concluded: "In light ol

[Altrnan's] failure to include these new causes of action

in the [SAC] and given his undue delay, the futility of
the third cause of action and the evidence that [HOS] will
suffer prejudice if the motion is glanted, [Altman]'s motion
to amend is denied." Id. at 10.

Legal Slandards

Rule IS-Amendments
When a party may no longer amend a pleading as a

matter olright under Rule olCivil Procedure l5(a)(l), the

party must either petition the court lor leave to amend

or obtain consent from the adverse parties. Fed. R. Civ.

Pro. l5(aX2); Kctristotr v, Roberts, lll F.2d 1295, 1300

(9th Cir.1983). Rule l5(aX2) instructs courts to "freely
give leave [to amend] when justice so requires." Fed. R.

Civ. Pro. l5(aX2); Zuc'co Pctrtner:;, LLC v. Digirwtrc Ltd.,

552 F.3cl 981, 1007 (9th Cir.2009). "This policy is to be

applied with extreme liberality," Etnincncc Capital, LLC
v. Aspeon, Inc:.,316 F.3d 1048, 1051 (9th Cir.2003); Owens

t,. Ka.i.çer Found. Health Plan, Inc'.,244 F.3d 708, 712 (9th
Cir.2001). "This liberality in granting leave to amend is

not depender.rt on whether the amendment will add causes

of action or parties." DCD Progrctms, LtrJ. v. Leiglrton,

833 F.2ci 183, 186 (9th Cir.1987). However, a court may

deny leave to amend "due to undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure
to cure deficiencies by amendments previously allowed,

undue prejudice to the opposing party ..,, and futility of
ametrdment." Zucc'o,552 F.3d at 1007; Leatl.singer, Inc.

v, BMG Mttsit' Pttbl'g 512 F.3d 522,532 (9th Cir.2008).

Prejudice to the defendant is the most important lactor,
bnt arlendment rnay be denied upon a sufliciently strong

slrowing of other fàctors. See Eminence Cupi.tul, 316 F.3d

at 1052; Kanistott, 711 F.2d at 1300. Where a plaintiff
has previously been granted leave to amend and has

subsequently failed to add the requisite particularity to

its claims, the "district court's discretion to deny leave to

amend is particr"rlarly broad." Zucco, 552 F.3d at 1007;

Rublce v. cnpital Bcurcorp, Ltd., 55]l F.3cl 1156, 1157 (9th
Cir.2009); Metzk'r Inv. GntbH v. Corinthkm College,r, [nc.

540 F.3cl 1049,1072 (9th Cir.2008). Further, a court "does

not abuse its discretion in denying a rnotion to amend

where the movallt presents no new facts but only new

1a.;:, !:r":1 i',t|:,t Q 2016 Thornson Reuters. No clainr to original U.S. Government Works. 2.
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theories and provides no satisfactory explanation for his

failure to fully develop his contentions originally." Bonin

v. Calderon,59 F.3d 815, 845 (9th Cir.l995); Allen v, City

of Bev er ly H i lls, 9 | | F .2d 367, 37 4 (9th Cir. I 990).

Rule 72-Review Of A Magistrute Juclge'.s Non-
Di.sposi.tive Orders
*3 A district court may reler pretrial issnes to a

rnagistlate judge under 28 U.S.C, $ 636(bXl). See Bhcut

t,.NME I-Iosp., Ittc., 929 F.2d 1404, 1414 (9th Cit'.1991).

If a party objects to a non-dispositive pretrial ruling
by a magistrate judge, the district court will review or
reconsider the ruling under the "clearly erroneous or

contrary to law" standard. Fed. R. Civ. Pro. 72(a);

Osband v. Wood/ord,290 F.3d 1036, l04l (9th Cir.2002);

Grime,ç v. Cil.¡t ql San Franci,vco, 951 F.2cl 236,240-
4l (9rh CiL.l99l) (holding that magistrate ìudge's order
"must be deferred to unless it is 'clearly el'roneous ol'

contl'ary to law"). A magistrate judge's factual findings

are "clearly erroneous" when the district court is left
with the dehnite and firm conviction that a mistake has

been committed, Securily Farms v. International Bld. o/
Teamsters, 124 F.3d 999, l0l4 (9th Cir.l997); Green v,

Baca,2l9 F.R.D. 485,489 (C.D,Cal.2003). However, the

district court "may not simply substitute its judgment for
that of the deciding court." Grimes,95l F.2d at241 .The
"contrary to law" standard allows indeper.rdent, plenary

review of purely legal determinations by the magistrate
juclge. See I'lctitte,ç t,. Liggetl Group, Ittt'., 975 F.2d 81,

9l (3rd Cir.l992); Greett, 219 F.R.D. at 489; see also

Osbutu[290 F.3d at l04l. "An order is contrary to law

when it lails to apply or misapplies relevant statutes. case

law, or rules of procedule." Knutson v, Blue Cross &
Blue Shield oJ'Minn.,254 F.R.D. 553, 556 (D.Minn.2008);

Rathgaber v. Town of O)t,çter Ba.v, 492 F,Strpp.2d 130,

137 (E.D.N,Y.2007); Surles v. Air Frtutce, 210 F.Supp.2d

501, 502 (S.D.N.Y.2001); ,ree Acloþlt Coors Co. v. Wallctc'e,

570 F.Supp. 202, 205 (N.D.Cal.l983). "Motions for
reconsideration and objections to a Magistrate Judge's

order are not the place for a party to make a new argument
and raise facts not addressed in his originalbrief." Jones

v. Sweeney, 2008 U.S. Dist. LEXIS 83723, *4, 2008

V/L 3892111 (E.D.Cal. Aug. 21, 2008); see Paddíngton

P or t ne r s v. B ouclrurcl, 34 F. 3d 1 1 32, I 1 37 -38 (2d Cir.1994);

Campbell v, Cal. Dep't of Corr, & Rehab.,2009 U.S. Dist.
LEXIS 71284,*2 (E.D.Cal. Aug. 4, 2009); United Støtes

Fire Ins. Co. v. Bunge N. Am., Inc.,244 F.R.D. 638,641
(D.Kan.2007).

Dßcussion3

As an initial matter, Altman has not challenged the

Magistrate Judge's conclusion that the proposed false

advertising cause of action (which is pursuant to

California Business and Professions Code $ 17500) is

futile. Futility by itself is a ground to deny an arnendment.

See Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir.1995).

Becanse Altman does not challenge the linding that his

false advertising claim is futile, reconsideration regarding

tlrat ploposed cause of actiou is not warranled. See icl.

With respect to the remaining causes of action for
rnisrepresentation, Altman has not cited the pertinent

law for reviewing a magistrate judge's orders. Under
the appropriate standard of review, reconsideration of a

magistrate judge's non-dispositive orders is appropriate
under the clearly elrolleous or contrary to law standard.

See Osband,290 F.3d at l04l . Altman does not adequately

address the Magistrate .ludge's actual order, and he has

not shown how the key f,indings of the Magistrate Judge

are clearly erroneous or contrary to law.

*4 With respect to the conclusion that the bases for
the misrepresentation claims were sufficiently known
to Altman at the time of the SAC, the crux of
the proposed misrepresentation claims revolve around
inadequate testing and that the boot would properly

release. See Proposed Amended Complaint at 'llfl 35,

36, 43, 44. However, allegations that the product was

defective because there was inadequate testing and that
the boot would r.rot release as expected appeared in the

SAC. Se¿, SAC at 1120,21. The allegations are essentially

the same, with the only significant diflerence being that
the proposed complaint mentions representations on

the internet and on brochures. Otherwise, the issues of
inadequate testing and whether the boot would properly
release have been in the case since the filing of the SAC.

Further, thele is no dispute that Altrnan had possession

of the advertising brochure at issue, and knew that HOS

had r.ro documents regarding testing, at the time ol the

amended cornplaint. Altman has not shown how this

çonclusion was clearly erroneous or contrary to law.

'With 
respect to the conclusion that there was undue delay,

the Magistrate Judge concluded that Altman was aware of
the bases for the misrepresentation claim at the time of the

SAC, i.e. December 2}}9llanuary 2010, and Altman had

obtained several stipulations for extensions of time that

'r',, ',," .1 .::'l (.) 20'1 ô l-hornson Reuters. No claint to original U.S. Governntent \A/orks 3
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acknowledged his desire to plead these claims. Further, the

similarity in allegations between paragraphs 20 through
21 of the SAC and paragraphs 35 through 36 and 43

through 44 of the proposed amended complaint show

that the misrepresentation clairns could have been added

mlrch sooner. As the Magistrate Judge concluded, given

the requirernents ol Rule 11, there was not a compelling

reason to wait eight months, that is just prior to the end of

discovery, before formally attempting to arrend. 4 Alt-un
has not shown how the Magistlate Judge's conclusion

regarding trndue delay was cleally erroneous or contrary

to law.

With lespect to prejudice, Altman does not address the

Magistrate Judge's corìcen1 regarding the irnportance of
the scheduling deadlines, and in particular the discovery

deadline. It is the close of discovery that created the

most significant prejudice.5 As the Magistrate Judge's

citations indicate, the Ninth Circuit has recognized the

importance of scheduling conference orders. S¿¿ Court's
Docket Doc. No. 78 at p, l0 (citing Johnson v. Mammoth
Recreatíon,ç, Inc., 9'15 F,2d 604, 610 (9th CLr.l992)).

Although extending deadlines and extending the trial date

rnay alleviate, il not completely eliminate the identifìed

prejudice, there was no formal motion to alter the

scheduling order or obtain a new trial date pending at

the time Altman's motion to alnend was decided. Altman
has not shown that the Magistrate Judge's conclusiou that

HOS would sufler prejudice is contrary to law or clearly

arronao,rr. 6

CONCLUSION

Altman seeks reconsideration of the Magistrate Judge's

denial of his motion to arrend his complaint. Beçause

Altrran has not shown that Magistrate .Iudge's flrndings

and conclnsions are clearly erloneous or contrary to law,

reconsideration is inappropriate,

*5 Accordingly, IT IS HEREBY ORDERED that
Plaintiffls motion fbr reconsideration is DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2010 WL 4977761

Footnotes
''l Altman also states that he is willing, and has offered on several occasions, to make himself available to continue his

deposition.

2 HOS's arguments are lengthier and more in-depth. Given the resolution of the motion, the Court will simply use this "short

hand description" of HOS's position.

3 The Court will not consider arguments or evidence that were presented to it, but that were not presented to the Magistrate

Judge. See Jones, 2008 U.S. Dist. LEXIS 83723 at -4, 2008 WL 38921 11: United Sfafes Flre, 244 F.R.D. a|641 .

4 Altman recerved additional information about HOS's testing efforts and some of the bases (or lack thereof) for the
representations in advertising at the August 2010 deposition of Tom Curtin. However, the contention that there was

inadequate testing (which is what is alleged in the proposed amended complaint), and that the boot would not properly

release, were already alleged in the SAC. Cf SAC 1Í1120-21 wrfh Plaintiffs Ex. B at jTjT35-36, 43-44.

5 t-lOS argued that it would need to obtain an advertising expert if permission to file the proposed amended complaint was
granted. However, with the finding that the false advertising claim is futile, it would not appear that HOS would need an

"advertising expert," ln light of the futility of the false advertising claim, at this point the Court does not see prejudice to

HOS in terms of expert witnesses.

6 The Court notes that on November 19, 2010, the Magistrate Judge amended the scheduling order. The dispositive' motions deadline, the pre-trial conference date, and the trial date have all been moved. See Coúrt's Docket Doc. No. 167.

End of Document @ 2016 ïhomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. NewYork.

Lifeguard Licensing Corp. and

Popularity Products, LLC, Plaintiffs,

v,

Jerry Kozak, Ann Arbor T-Shirt Company,

LLC, and Richard Winowiecki, Defendants

15 Civ. 8+Sq (LGSXJCF)

I

Signed May zg, zot6

MEMORANDUM AND ORDER

F'IìANCIS C. F'RANCIS IV, UNITED STATES
MAGISTRATE JUDGE

Just as a plaintiff may not take discovely regarding

unpled clainrs, so a delendant is precluded from
seeking discovery concerning unpled delenses. This is an

intellectual property dispute over the trse olthe trademark
designation LIFEGUARD on various types of apparel.

The defendants - Ann Arbor T-Shirt Company, LLC
("Ann Arbor"), Jerry Kozak, and Richard Winowiecki

- now move for an order (l) compelling the plaintiffs

- Lileguard Licensing Corp. ("Lifeguard Licensing")
and Popr.rlarity Products, LLC ("Popularity") - to
produce all requested discovery material; (2) compelling
the plaintiffs to use a third-party vendor to search and
produce responsive electronically-stored information; (3)

cor.r.rpelling the plaintiffs to use a third-party vendor to
search and produce resporlsive tangible materials; (4)

compelling the plaintiffs to produce r"esponsive documents

in the possession of their prior counsel; (5) compelling
the plaintiffs to reappear for their depositions to testify
about documents that have allegedly been improperly
withheld; and (6) granting sanctions, including dismissal

ofthe action and an award ofcosts.

For the following reasons, the motion is granted in part

and denied in part.

Backeround

Lifeguard Licensing owns the federal trademark

registrations for the designations LIFEGUARD and

LIFE GUARD for use on swim trunks, meu's underwear,

and T-shirts. (Complaint ("Compl."), fl l9). Lifeguard

Licensing has grar.rted Popularity an exclusive license with

respect to the marks for T-shirts, (Compl., tf 22).

On Septenrber 25, 2015, Ann Arbor received a cease-

and-desist letter from Lifeguard Licensing, threateniug

litigation if Ann Arbor did not halt its sale of shirts

featuring the word "Lifeguard." (Declaration of Thomas

P. Heed dated April 1, 2016 ("Heed Decl."), tf l2).

When the parties were unable to resolve their differences

amicably, Ann Arbor çommenced a declaratory judgment

action in the United States District Court for the Eastern

District ol Michigan, Docket No. 4:15-cv-13647. (Heed

Decl., fl'lJ 13, l9). In that case, Ann Arbor sought a

declaration that, among other things, its use of the

word "Lifeguard" was strictly functional; the mark
LIFEGUARD is generic; and the use of the word
"Lifeguard" on T-shirts is a fair or descriptive use, and

therelore not infringing. (Heed Decl., fl'U l4-16). Lifeguard
Licensing and Popularity were served with the complaint
in tlre Michigan action on October 19,2015, (Heed Decl.,

I 20)

On October 27, 2016, the plaintiffs commenced the

instant action lor inlringement in this court. Lifeguard
and Popularity filed a motion to dismiss the Michigan
action on November 28, 2016, and, two days later, the

defendants moved to dismiss this case. On December 17,

2015, the initial pretrial conference in this action was held

by telephone before the Honorable Lorna G. Schofield,

U.S.D,J. Counsel discussed with the court the dueling

lawsuits as well as the impact of the pending motion to

dismiss on any discovery schedule. Judge Schofìeld stated:

*2 I do not extend discovery

or stay actions generally because

ol the pendency of a motion to
dismiss, and so I'm not doing that
here. Particularly, since it seems as

though there's a bona fide dispute

between the parties, you're going to
have to exchange discovery in any

event regardless of where this case

proceeds.

(Transcript of telepl.rone conference dated Dec. 17,2015,
attached as Exh. E to Heed Decl., at I l).
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Therealter, the defendants served requests for the

production of documeuts on Lileguard Licensing and

or.r Populality and scheduled the depositions ol the

plaintiff,s. (Defendant's [sic] First Rule 34 Request for
the Production of Documents lto Popularity], attached

as Exh. A to Heed Decl.; Defendant's [sic] First Rule 34

Request for the Production of Documents [to Lifeguard

Licensingl, attached as Exh. B to Heed Decl.). The

plaintiffs responded to both sets of requests. (Plaintiff
Popularity Product [sic] LLC's Responses to Deflendants'

Demand for Discovery and Inspection, attached as

Exir. C to Heed Decl.; Plaintilf Lifeguard Licer.rsing

Corporation's Responses to Defendants' Dernand for
Discovery and Inspection ("Lifeguard Doc. Resp."),

attached as Exh. D to Heed Decl.). The defendants

consideled the plaintiffs' responses to be delicient and

sought to adjourn the plaintiffs' depositions until the

dispute could be resolved, but the plaintilfs declined.

On April 5, 2016, thc Michigan action was dismissed for
lack ol personal jurisdiction, and on April 7, 2016, the

defendants lilecl the instant motion. I will address the

specifìc discovery den-ral.rds and responses in more detail

below.

Disctrssioll

A. Discovery Concerning Defenses

According to the defendants, "[t]his motion presents

the simple question of whether plaintiffs should

be perrnitted to file a lawsuit and tiren, due to
the pendency of a prc-answcr motion to dismiss,

refuse to produce (or even search for) discoverable

inlorrnation relevant to the delendants' likely delenses and

counterclaims." (Defendants' Memorandum of Law in

Support of Motion to Compel Production ol Documents

from Plaintiffs Lifeguard Licensing Inc. and Popularity
Products LLC ("Def. Memo.") at l). On that basis, the

defendants contend that they are entitled to discovery

ol inloln.ration that would go to possible delenses of
"genericness, descriptive nse. lunctional use. and naked

licensing." (Del. Memo. at 7).

Prior to December l , 201 5, Rule 26(b) ( 1 ) contained a two-
tier definition of the scope of discovery. First, "[p]arties
may obtain discovery regarding any nonprivileged matter
that is relevant to any claim or defense ...." Fed. R. Civ.

P. 26(bxl). Second, "[flor good cause, the court may

order discovery of any matter relevant to the subject

matter involved in the action." Fed. R. Civ. P. 26(bXl)
(amended 201 5). The 20 I 5, amendments, however, deleted

the second tier, so tl.rat discovery now extends only as lar
as information relevant to claims or defenses. Fed. R. Civ.

P. 26 advisory committee's note to 201 5 amendment ("The

amendment deletes the former provision authorizing the

court, lor good cause, to order discovery of any matter

relevant to the subject natter involved in the action.").

Even before 2015 amendment, it was well-established that
information relevant only to claims not yet pled was

beyond the scope of discovery, at least without leave ol
court. Thus, in United States v. $17.980.00 in United

States Culrency, No. 3:12-cv-1463.2014 V/L 4924866 (D.

Or'. Sept. 30. 2014), a forleiture case, tlre court reasoned:

*3 A party mnst be able to rely on its opponent's

pleadings in guiding discovery. See McHenry v. Renne,

84 F.3d 1172, ll77-78 (gt"h Cir. 1996) (providing that
an alfìrniative pleading must "fully set[ ] lorth who is
being sued, for what relief, and on what theory, with
enough detail to guide discovery."). Thus, the fact that
Plaintiff arguably had notice of Claimant's allegation

of factual ownership of the Defendant Currency does

not mitigate the prejudice to Plaintiff in relying on

Claimant's pleading of a possessory interest while
conducting discovery. To hold otherwise would force
parties to conduct often wasteful discovery on myriad
nnpled, but arguably factually-plausible claims.

Id. at *4. Similarly, another court explicitly stated that
the federal rules prohibit discovery on unpled clairns.

Altrnan v. Ho SLorts Co., No. l: 09-CV-1000, 2010 V/L
4911761, at *2 (8.D. Cal. Dec. 2.2010); see also 246 Sears

Road Realty Corp. v. Exxon Mobile Corp., No. 09 CV

889, 2012 WL 4174862, at *8 (E.D.N.Y. Sept. 18, 2012)

(noting that court had denied discovery of unpled fraud
clairns); Travelers Insurance Co. v. Broadway West Street

Associates, 164 F.R,D. 154, 158 (S.D.N.Y. 1995).

Tlrere are souncl reasons flor limiting discovely to claims

that have been pled, and those reasons apply with lull
force to defenses as well. First, it would be a waste ol
resources to devote discovery to issues that may never

be addressed in the litigation. Second, a pafiy and its
attorney must have conducted "an inquiry reasonable

under the circumstances" before filing a pleading. Fed.

R. Civ, P. l1(b). Permitting discovery on unpled clairns

or defenses would dilute this obligation by permitting a
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party to file one plausible claim and then take discovery on

any tangentially related potential clair¡s before deciding

whether to actually assert them. Finally, and perhaps most

signifìcantly, Rule 26(b)(l) makes no distinction between

claims and defenses; to be discoverable, information must

be "relevant to a party's claim or defense." And the plain

language of the Rule does not provide for discovery of
"likely," "antcipated," or "potential" claims or defenses.

Nevertheless, the defendants contend that Judge Schofield

has already permitted the discovery sought. They reason

that: they had raised the delenses as to which they now
seek discovery as affirrnative claims in the Michigan
action; the pendency of the Michigan action was discussed

with Judge Schofìeld; and Judge Schofield recognized tl"rat

the defendants "had the right to discovery issues germane

(l) to their eventual delenses in this suit; and (2) to their
Miclrigan Action." (Del. Memo. aI 3-4). This syllogism

fails in a number of respects. First, the Micirigan Action
has been dismissed, so thele is no extant pleading to
which the delèndants can tie their requested discovely.
Second, Judge Schofield said nothing about the scope ol
discovery in this action. Rather, she observed that because

the parties wor.rld eventually have to exchange discovery
in one forum or the other, she would not stay discovery

here during the pendency of the motion to dismiss in this
action. Now that the Michigan Action has been dismissed,

the pleadings in this case define the scope of discovery.

Finally, the delendants complain that it is inequitable for
the plaintrlls to be able to take discovery on their claims
while the delendants are delayed in seeking information
to support potential defenses. This is a problem of
tlre defendants' own rnaking, Whatever their strategic
reasous for moving to dismiss before answering, nothing
precluded the defendants from filing an answer together
with their motion to dismiss, asserting any available
defenses, and thereby providing the predicate for the
discovery they seek.

*4 To be sure, Rule l2(b) provides that a lnotion raising
certaiu delenses. including a delense of lack ol pelsoual
jurisdiction such as the delendants asserted here, "must be

rnade before pleading if a responsive pleading is allowed."
Nevertheless, "[a]lthough Fed. R. Civ. P. 12(b) encourages

the responsive pleader to file a motion to dismiss before
pleading, nothing in the rule prohibits the filing of a

motion to dismiss with an answer ...." Bear../ v. West
Publislrine Co., 763 F,2d 66, 68 (2d Cir. 1985). Nor

does the rule prohibit fìling the answer after a motion

to dismiss has been filed but before it has been decided.

See Hicks v. City ol Vallejo, No. 2:14-cv-669, 2015 WL
3403020, at *1 & n.2 (E.D. Cal. May 27,2015) (noting

that where defendant submitted answer while motion
to dismiss pending, only consequence was that motion
should technically be considered motion for judgment on

the pleadings pursuant to Rule l2(c)).

Accordingly, the defendants'motion is denied insofar as it
seeks to compel discovery responses related to the unpled

defenses of genericness, naked licensing, descriptive use,

or functional use.

B. Plaintiffs' Search for Responsive Documents

Next, the defendants seek an order requiring the plaintiffs
to engage third-party vendors to search both the
plaintiffs' electronically stored information ("ESI") and

their hard copy document respositories. According to the

delendants, the plaintiffs'search has been deficient, and,
in some instances, non-existent. (Def. Memo. at 8-10).

The plaintiffs, in turn, argue that where they have not
produced documents, it is because (1) they have already
disclosed what they have; (2) they possess no responsive

materials; or (3) they have asserted valid objections.
(Declaration ol Gerald Grunsleld dated April 21, 2016
("Grunsfeld Decl."), ll l 2).

The problem with the plaintiffs' argument is that they do
not appear to have conducted a search sulficient to make
conñdent representations concerning the con.rpleteness of
their production. There is, of course, no obligation to
search sources that are reasonably certain not to contain
responsive information. And, depending upon the size

of an organization, the knowledge of the inforrnation
custodians, and the extent to which documents are
properly labeled and segregated, a party may be able to
represent that a particular email account or sel'ver or
file cabinet contains no relevant documents. But that is

not the case here. Fol exarnple, Lifeguard Licensing has

cornmunicated with Popularity by email (Deposition of
Rr.rben Azrak dated March 10,2016 ("Aztak Dep.") at
142-43; Deposition of Benjamin Tebele dated March I l,
2016 ("8. Tebele Dep.") at 3l-32; Deposition of Daniel
Tebele dated March 11,2016 ("D. Tebele Dep.") at 13-14),
yet no search was conducted of the conputers of either
company (Azrak Dep. at 183; B. Tebele Dep, at 79-80;

D. Tebele at 39-40), nor of the phones of Lifeguard
Licensing's principal and Popularity's principal, which are
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sometimes used for email comrnunicatiou (Ãzrak Dep. at

142,183: B, Tebele Dep, at 3l,19). Similarly, the principal

ol Popularity indicated that no sealch was conducted of
the hling cabir.ret in which that company maintains copies

ol its licensing agreements with Lileguard Licensing. (B.

Tebele Dep. at 25).

The plaintilfs r¡ust therefore conduct a further search lor
lesponsive docurnents of both their physical filing systems

and their electronic document lepositories. These searches

shall r.rot be conducted, however, until the parties have

met and conferred with respect to the proper scope of
the defendants' document requests. There is no basis for
requiring the searches to be conducted by third-parties, as

the flaws in the plaintiffs'prior search do not relate to any

technical incompetence nor to any demonstrated attempt
to secrete evidence.

C. Possession, Custody, or Control
*5 The plaintills have objected to producing documents

relating to prior litigations, partly on the basis that those

materials are not in their possession, but, instead, in
the possession of their prior counsel, Pryor & Cashman.
(Lifeguard Doc. Resp. No. 12; Def. Memo. at ll; Def.

Reply at 5). However, "[u]nder Fecl. R. Civ. P. 34, which
goven'rs the ploduction ol documents dr.rling discovely,
the clear rule is that documents in the possession ol a

party's current ol fbrmer connsel are deemed to be within
that palty's 'possession, cnstody and control.' " MTB
Bank v. Federal Armored Express. Inc., No. 93 Civ. 5594,

1998 WL 43125, at *4 (S.D.N.Y. Feb. 2, 1998) (emphasis

omitted); accord Polanco v. NCO Portfolio Management,
No. I I Civ.7177,2013 WL 3733391, at *2 (S.D.N.Y. July
15, 2013); CSI Investment Partners II. L.P, v. Cendant
Corp., No. 00 Civ.1422,2006 WL 617983, at *6 (S.D,N.Y.
March 13,2006); Johnson v. Askin Capital Manasement,
202 F.R.D. l12,l14 (S.D.N.Y. 2001). Therefore, to the
extent that the requested documents are in the possession

ol Pryor & Cashnran and are not otherwise subject to a
proper objection, the plaintiffs shall produce them.

D. Continued Depositions
The defendants' application to compel the plaintiffs to
reappear for continued depositions is denied without
prejudice to being renewed after the production of
adclitional documents as requiled by this order. At that
time, the cielendants should be able to demonstrate

with greater specificity the need to depose any witness

concerning newly-produced information.

E. Sanctions

The discovery deficiencies alleged by the defendants would
not, under any circumstances, justify severe sanctions

such as dismissal of the action. See Agiwal v. Micl
Island Mortsaee Corp., 555 F.3d 298,302 (2d Cir. 2009)

(holding that harsh sanctions such as default and dismissal

reserved for extremç situations); see also Shcherbakovkiy
v. Da Capo Al Fine. Ltd.,490 F.3d 130, 140 (2d Cir.
2007) (noting that "the severity of sanction must be

commensurate with the noncompliance").

Nor, in this circumstance, are the defendants entitled
to the costs incurred in filing their motion. When a

court grants a motion to compel discovery, "the court
must ... reqr"rire the party ... whose conduct necessitated

the motion, the party or attorney advising advising that
conduct, or both to pay the movant's reasonable expenses

incurred in making the motion, including attorney's
fees. Fed. R. Civ. P. 37(aX5XA). However, the court
must not order this payment if ... the opposing party's

nondisclosnre, response, or objection was substantially
justifìed." Fed. R. Civ. P. 37(aX5XAXii). In this case,

the plaintiffls' position, even where I have rejected it,
had a substantial justilication. Moreover, any award ol
lees to the defendants would be offset by the fees to
which the plaintiffs would be entitled by virtue of having
prevailed on other issues. Fed. R. Civ. P. 37(aX5XB), (C).

Accordingly, no costs or fees will be awarded to any party
in connection \4,ith this motion.

Conclusior.l

For the reasons set forth above, the defendants'motion to
compel discovery (Docket no. 55) is granted in part and

denied in part. Within one week of the date of this order,
counsel shall rneet and confer with respect to the scope

of discovery generally and the plaintiffls' objections to the

defendants' doculnent der¡ands in palticular. Within three
weeks thereafter, the plaintiffs will conduct the further
searches required by this ol'der and produce responsive

documents.

SO ORDERED
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Appeal lrom the United States Distlict Court fol the

Northern District ol California, Vaughn R. Walker',

District Judge, Presiding. D.C. No. CV-92-01154-VRW.

Before: GOODWIN, FARRIS and KLEINFELD,
Circuit Judges.

Opinion

KLEINFELD, Circuit Judge:

The district judge dismissed plaintiffs' complaint under
Federal Rules of Civil Procedure 8, 12, and 4l because it
did not contain a short and plain statement of their claims

for relief, did not give delendants a fair opportunity to

frame a responsive pleading, and dicl not give the court

a clear statelrent of claims. The district court had givcn

plaintilfs three opportunities to amend the complaint in
accord with thejudge's instructions, but the third amended

complaint restated the prior ones without culing their
deficiencies. We afñrm.

FACTS

We take the facts from plaintiffs'third amended complaint
as bcsl. wc can. Because it is filìy-three pages long,

and mixes allegations of relevant facts, irrelevant facts,

political argument, and legal argument in a confusing
way, we cannot be sure that we have correctly understood
all the averments. If we have not, plaintiffs have only
themselves to blame.

According to the complaint, plaintiff McHenry made it
a practice to give out free food and political literature in
city parks. The Mayor, City Attorney, Chief of Police, and

other public olfìcials and police oflicers in San Ftancisco

conspired to harass McHenry with unreasonable arrests

on such charges as lailure to obtain the permits leqr"rired

to display signs in parks or to distribute food to the public.
McHenry alleges that he was physically assar"rlted by, or
at the direction of, various defendants and charged with
dliving on a snspended license.

The City obtained a pleliminary injunction in the

California Snperior Court prohibiting McHenry from
distributing lood without the necessary health and park
perrnits. He alleges that the City changed its regulations in

bad laith to deny him a permit and that the City's initiation

of legal proceedings charging McHenry with contempt lbr
violating the state injunction by distributing lood without
a pennit was in bad faith. The cornplaitrt also alleges that
plaintill Warren had been plotesting the police treatment

of McHenry and suflered a retaliatory arrest as a result.

Plaintiffs initial complaint was thirty-fìve pages and

alleged varions causes of action under 42 U.S,C, $ 1983.

Plaintiffs did not serve this complaint, but instead filed

an amended complaint dropping Andrea McHenry as a

plaintiff and adding various defendants.

The thirty-seven page amended complaini is mostly an

extended narrative of the details of the various activities
of plaintiff McHenry, and his numerous alleged arrests.

At the end ol his cornplaint, plaintill McHenry purports

to set out two counts, one for damages and one lor
declaratory and injunctive relief. McHenry's claims are

set out in a single sentence thirty lines long, alleging

numerous and different violations of rights, without any

specification of which of the twenty named defendants

or John Does is liable for which of the wrongs. Another,
similar, paragraph lays out the claims on behall olplaintiff
Warren. The only specificity given is that no punitive

damages are sought from the City of San Francisco and

no clamages are sought frorn defendant Superior Court of
California. This corrplaint was part of a long history of
complaints against the City and County of San Francisco

and its employees, from elected officials to gardeners,

claiming that each arrest of McHenry was part of a broad

conspiracy to interfere with his constitutional rights.

*1175 The City moved to dismiss for failure to comply
with Federal Rules of Civil Procedure 8(a) and l2(e). It
rnoved to dismiss some ol the apparent claims on the

basis of the statute of limitations, absolute and qualified
immunity, collateral estoppel, and the State Tort Claims
Act.

The district judge wrote a thorough and carefnl order
dismissing this first amended complaint without prejudice.

The court palticularly noted the impossibility of figuring
out which defendants were allegedly liable for which
wrongs, and noted the obvious bars to a number of the

apparent claims:

Plaintilfs have made sweeping allegations against

the city and various government employees, but the

complaint frequently does not make clear connections
between specific allegations and individual defendants.
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Defèndants charge that the vague wording of the

complaint rnakes it excessively difñcult for individual

defendants to forlnulate pÍopel'delenses and subject the

city and others to unnecessary discovery.

The court again dismissed without prejudice. The district
judge wrote another careful order, this time giving

plaintiffs specifìc instluctions on how to rewrite their

complaint so that it could be adjudicated:

In its order ol October 8, 1992, this court dismissed

plaintifls lirst an.rended complaint without prejudice

because it lailed to provide the individual defendants

with proper notice of the claims being asserted against

them and, as such, did not aflbrd defendants a fair
opportunity to assert immunity defenses. Plaintilfs

response to this order, the second amended complaint,

largely mirrors the narrative ramblings of the fìrst

amended complaint except that it also includes a section

entitled "Summary of Allegations Against Individual
Defendants," Plaintiffs contend that this section of their

otherwise deficient complaint ameliorates any problems

which defendants may have had in folmulating
qualifìed immur.rity defenses. Delendants have now

moved to dismiss the second amended complaint,

reasserting the argument that the complaint is too vague

to enable defendants to frarne a responsive pleading,

FRCP I 2(e), and alternatively submitting that all of the

individual defendants are x1176 entitled to qualified

or absolute immunity lrom plaintiflfs'claims.

Plaintifls complaint lails to cornply with the court's

dilective to explain clearly how each defendant is

irnplicated by plaintiffs' allegations. For no apparent

reason and though they are represented by counsel,

plaintiffs have consistently eschewed the traditional
pleading style which prescribes a "short and plain

statement" of basic allegations followed by an outline

ofeach legal claim based on specif,ic allegations offact.
Instead, plaintiffs have re-submitted their complaint
in its original novelized form, with only their new
o'Summary" directed at delineating their allegations.

While plaintiffs' "Summary" does attempt to link
plaintiffs' fact allegations to specifìc defendants, it
does nothir.rg to inform defendants of the /egøl clairns

being asserted. In wholly inadequate lashion, plaintilfs
pl'esent their legal claims in a mere two paragraphs

in the lorm of an undillerentiated list near the elrd ol
the forty-three page complaint, See Second Amended

Cornplaint,'!1u 94 and 104,

Because plaintifls' second amended complaint still
does not provide defendants with a fair opportunity
to frame a responsive pleading, defendants' motion

Plaintills oomplair.rt does provide specific allegations

ol lact to support the claim that delendants have

intentionally deprived plaintiffs ol their constitutional

rights. Nevertheless, as the complaint stands ttow it
does not properly notify individual defendants of the

allegations with which they are charged. Given the

number and diversity of named defendants and the

brcadth of the allegations, claims which vaguely refer

to "defendants" or "other responsible authorities" will
not suffìce. Defendants' motion for a more definite

statement pursuant to F.R.C.P. l2(e), is granted,

and plaintiffs are ordered to file a second alnended

oomplaint which clearly and cor.rcisely explains which

allegations are relevaut to which delendants.

Many of the named delendants may be able to
assert absolute or qualified immunity as a defense,

but unfortunately plaintiffs' complaint does not
provide enongl.r detail for the court to deterrnine the

appropriateness of'these delenses at this tirre. For this

reasoll, delendants' rnotion to disrniss on the immunity
grouncls is denied withoul prejudice. Defendants may

refile the motion once plaintilfs have submitted a

second amended complaint.

The court also ordered plaintiffs to show cause why

defendants not served within 120 days should not be

dismissed under Federal Rule of Civil Procedure 4O.
Subsequently, the court dismissed the claims against those

defendants where plaintiffs had not shown any substantial

roasous for late service, but denied the tnotions to disrniss

where plaintiffs had shown good cause for the delay.

Plaintills then filed a second amended complaint,
which contained identically argunientative ar.rd prolix
allegations, but added a section at the end in which the

conduct attributed to each delendant was outlined. The

corrplaint was now forty-three pages. The section uatniug
particular defendants linked them up with parts of the

narrative, but still did not tell thern of what constitutional
torts they were accused.

';'. ,;,;...: ii,,201{ì"ThonrsonRr¡utr-:rs.Nocl¿lini[ooriginal LLS.GovernnrentWorks 4



McHenry v. Renne,84 F.3d 1172 (1996)

34 Fed.R.Serv.3d 1555, 96 Cal. Daily Op. Serv.3749,96 Daily Journal D.A.R.6102

to dismiss pursuant to FRCP 12(e) is GRANTED.
Plaintiffs shall have one last opportunity to file a proper

cotrplaint which states clearly how each and every

defendant is alleged to have violated plaintiflfls' legal

rights. Sce Branch v. Tunncll, 937 F.2d 1382, 1386

(9th Cir. l99l). In conforming with this order, plaintills

would be well advised to edit or eliminate their twenty-

six page introduction and focus on linking their factual

allegations to actual legal claims. The purpose of the

court system is not, after all, to provide a forum for
storytelling ol political griping, but to resolve legal

disputes.

Unfoltunately, it is impossible properly to consider

delenclants' immunity clelenses at this tinre, because

immunity will attach only lor specific clairns. After
plaintifli have submitted their final pleading, the court

will reconsider defendants' motion to dismiss based on

immunity.

SO ORDERED

The complaint is, as the district court said, mostly,

"narrative ramblings" aud "stolytelling or political
griping." It is not in what the district court called "tl're

traditional pleading style which prescribes a short and

plain statemcnt," and it does not provide del'endants

notice of what legal claims are asserted against which

defendants.

Plaintilfs did not obey the judge's instructions to file
a complaint "which states clearly how each and every

defendant is alleged to have violated plaintiffs' legal

lights" and his instructions to "edit their twenty-six pagc

introduction and f ocus on linking their fàctual allegations

to actual legal claims." Instead, they liled a filty-three page

third ame¡rded complaint repeating the vices of the secot.¡d

amended conrplaint. Ir.¡stead of editing their twenty-six
page introdr.rction, plaintiffs expanded it. The complaint

still reads like a magazine story instead of a traditional
complaint. This time, the claims for relief designated legal

theories on which the relief was based, but the plaintiffs
did not specify which defendants were liable on which of
the claims. Instead, each claim says "defendants'" conduct
violated various rights of plaintiffs, without saying which
defendants.

The clistlict court had said in its older clismissing the

seconcl ar¡ended complaint that plaintills would have

"one Iast opportunity to file a proper complaint." After

receiving the third amended complaint, the judge noted

that it had been submitted "paying little heed to the

court's previous orders." The new section spelling out

what the claims are "hardly improves matters, as each of
the newly delineated clain.rs incorporates 122 paragraphs

ol conftrsed lactual allegations and then merely makes

perfunctory reference to a legal claim said to arise from

these undifferentiated facts. "

The judge rvas Çoncerned, however, that dismissal with
prejudice basecl on the plaintilfs failure to comply with
prior orders "rnight unfairly punish plaintiffs for their'

counsel's ineptitude," Thejudge therefore relerred the case

to a magistrate fbr preparation of a "report which assesses

tlie viability of plaintiffls' claims in light of defendants'

motion to dismiss."

*1177 The magistrate wrote a thirty-page report,

recommending dismissal of the complaint on the ground

that plaintiffs had failed to comply with the court's order

dismissing the seçond amended complaint, The magistrate

also reported that most, but not all, of the claims would

be dismissed, even aside lrom this failure to comply with
the court order because they lailed to state claims upon

which lelief could be granted and on other grounds. The

magistrate also noted that "no attempt is made to match

r.rp the specific factual allegations and the specific legal

claims to a specific clefendant. The result is that defendants

and this court are literally guessing as to what lacts

support the legal claims being asserted against certain

defendants."

The court then disrnissed plaintiffs' complaint with
prejudice, ancl noted that "the prior complaints presented

long-winded tales of municipal conspiracy and police

misconduct, but failed properly to notify the individual

defendants of the legal claims they faced.... The larger

part of this new cornplaint restates the second amended

complaint without curing any of that prior complaint's
deficiencies." The judge decided that "another order to
dismiss with leave to replead would serve no purpose

but to exacerbate the cost of this action to all concerned
parties," and entered the dismissal.

ANALYSIS

tU JZI We review dismissal of a corrplaint with prejudice

for failure to comply with a court's order to arnend the
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complaint to cornply with Rule 8 for abuse of discretion.
Nevijel v. North Coa:;t Ldè Ins. Co.,65l F,2d 671,673-
74 (9fh Cir.l98l); Sclmtitlt v. Herrmcutt¡ 614 F.2d 1221,

1223-24 (9th Cir.1980). The judge in this case dismissed

the case pursuant to Federal Rule of Civil Procedure

4l(b) for violation of a court order. The court order

was pursuant to Federal Rule of Civil Prooeclure 8(e)

(l), requiring that "each averr¡ent of a pleading shall be

simple, concise, and direct." It was also pursuant to Rule

l2(e), authorizing the coult to strike a pleading or make

suoh other orcler as it deems just, il a complaint "is so

vague or arnbiguous that a party çannot reasonably be

required to frame a responsive pleading," and the judge

has already issued an order for a more definite statement

which order was not complied with. The district judge's

evaluation of whether the plaintiflcomplied with his order

"is entitfed to considerable weight." Von Poppenheim v.

Portlcmd Boxing & Wrcstling Comm'n, 442F.2d 1047 ,1051
(9rh cir. 1971).

The Federal Rules require that averrnents "be simple,

concise, and dilect." The draftels olthe rules anticipated
that some lawyers and judges, particulally ir.r cocle

pleading states with dillerent rules, n.right not undelstand
just what was meant. Accordingly, Federal Rule of
Civil Procedure 84 provided for an olficial Appendix of
Forms "intended to indicate the simplicity and brevity of
statelnent which the rules conternplate." The complaints
in the ollicial Appendix ol Fonns are dramatically
sholt ancl plain. For example, the standard negligence

complaint consists ol three short paragraphs:

l. Allegation ol jurisdictron

2. On June I , 1936, in a public highway called Boylston
Street in Boston, Massachusetts, defendant negligently
drove a motor vehicle against plaintiff, who was then

crossing said highway.

3. As a result plaintiff was thrown down and had his leg

broken, and was otherwise injured. was prevented from
trausacting his br.rsiness, sulfered great pain of body and

rnind, and incurred expenses for medical attention and

hospitalization in the snm of one thousand dollars.

Wherefore plaintill demands judgrnent against
defendant in the sum of dollals and costs.

Fed.R.Civ.P. Form 9. This complaint lully sets forth who
is being sued, for what relief, and on what theory, with

enough detail to guide discovery. It can be read in seconds

and answered in minutes.

By contlast, the complaint in the case at bar is

argumentative, prolix, replete with redundancy, aud

largely irrelevant, It consists largely of immaterial
background information. For example, the complaint
explair.rs that plaintiff McHenry cofounded his political

olganization in Cambridge, Massachusetts in *1178

1980, which is irrelevant. It explains that McHenry's
organization adheres to "the prirrciples ol non-violence

developed by Gandhi and King," also irrelevant, It tells

what brand of motorbikes the police offìcers who arrested

people rode, and points out that a journalist was injured
by a police officer at one of the mass arrests at Food
Not Bombs distributions. It describes in detail settlement

negotiations which Food Not Bombs had at various times

and in various other law suits, telling what a United
States district judge told the City he was considering in
a settlement conference in another lawsuit. It accuses

persons other than the defendants of having "falsely told
tnetnbers olthe pless" about an injunction. The cornplaint
says, and illustrates with a dlamatic illustl'ation ol the

mayor rising lrom his desk chair, that Mayor Agnos

seerned quite angry when he met with McHenry.

None of this material has any resemblance to the sample

pleadings in the official Appendix of Forms. Rather than

set out the basis lor a lawsuit, the pleading seems designed

to provide quotations lor newspapel stories. Despite all

the pages, requiring a great deal of time for perusal, one

cannot deterrnine lrom the cornplaint who is being sued,

lor what relief, and or.r what theory, with enough detail to
guide discovery.

Plaintiffs urge that heightened standards of pleading

applicable to some ol their constitutional tort claims

required the kind of pleading they filed. We assume

without deciding that the claims plaintiffs sought to plead

were subject to a heightened pleading standard. Compure

Lecttlrcrman v, Tørrunt County Nctrc'otics Unit, 507 U.S.
163, I l3 S.Ct. I160, 122 L.Ed.2d 517 (1993) (r'ejecting a

heightened pleading standarcl in civil rights cases alleging
municipal liability as inconsistent with a liberal systern

of notice pleading); yvith Branclt v. Tunnell, 937 F.2d
I 3 82, I 3 87 (9th Cir. 199 I ) (adopting a heightened pleading

standard in cases where subjective intent is an element ola
constitutional tort action); Brcmch v. Turutell, 14F.3d 449,
4ss-s1 (9rh cir.l994).

i','i: i, ìi ,i:!r,. (ù 201t] 'fho¡ìson Reuters. No clainr to original U.S. Governrlent Works 6



McHenry v. Renne, 84 F.3d 1'172 (19961

34 Fed.R.Serv.3d 1555, 96 Cal. Daily Op. Serv. 3749, 96 Da¡ly Journal D.A.R.6102

13l A heightened pleading standard is not an invitation to
disregard's Rule 8's requirernent ol sirnplicity, dilectness,

ancl clality. The "particularity" r'equirement of a

heightened pleadiug standard, requiring "nonconclnsory
allegations containing evidence of unlawlul intent," as

opposed to "bare allegations of improper purpose,"

has among its purposes the avoidance ol unnecessary

discovery. Branch, 937 F,2d at 1386. If the pleading

contains prolix evidentiary averments, largely irrelevant
or of slight relevance, rather than clear and concise

averments stating which defendants are liable to plaintiffs
for which wrongs, based on the evidence, then this purpose

is defeated. Only by months or years of discovery and

r¡otions can each delendant fir.rd out what l.re is being sued

flor. The expeuse and bulderr ol such litigation pronotes
settlenrents based on the anticipated litigation expense

rather than protecting imnlunity lrom suit. Judgment and

discretion mnst be applied by district judges to deterrnine

when a pleading subject to a heightened pleading standard

has violated Rule 8, but there is nothing unusual about
a standard requiring judges to exercise judgment and

discretion. We have affirmed dismissal with prejudice for
lailure to obey a court order to file a short and plain

statement of the claim as required by Rule 8, even where

the heightened standard of pleading under Rule 9 applied.

Schn¡iit tt. Herrmunn, 614 F,2d al 1223-24. ln Schmi.clt,

as in the case at bar, the vely prolixity of the cornplaint
made it difficult to detelmine jr.rst what circumstances were

supposed to have given rise to the various causes ofactio¡r.

141 Dismissal with prejudice of a complaint under Rule
4l(b) is a harsh remedy, so we look to see whether the

district court might have adopted less drastic alternatives.

Nevijel v. Norîh Coct:;t Life Insurance,65l F.2d at614,The
districtjudge should lirst consider less drastic alternatives,

but "need not exhanst thenr all before hnally dismissing

a case." I/on Poppcnh.cint,442 F.2d at 1054; Nevijel,65l
F.2d at 674.'Thç district judge in the case at bar had used

less drastic alternatives, such as pennitting plaintilfs to
replead twice. He considered the less drastic alternative
ol allowing plaintifls to replead again, but decided based

on plaintiffs'violation *1179 of his previous orders that
repleading wor.rld be futile.

exercise of discretion, it is appropriate that he consider

the strength of a plaintiffs case if such infornlation is

available to hirn belore determining whethel dismissal

with prejudice is appropliate," Von Poppenlrcim, 442 F.2d

at 1053 n. 4. In the case at bar, the district judge did
consider the strength of the plaintiffs'case. He determined

that much ol the complaint lailed to state claims on which
relief could be granted, or would be barred by statutes

of limitation and immunities. We do not suggest that
the referral to the magistrate and the extensive, thorough
analysis performed by the magistrate were prerequisites

for dismissal. They amonnted to an especially careful

approach to determining that in this particular case,

dismissal with prejudice was really not very harsh, because

if the cornplai¡rt were not dismissed under Rule 8, most of
it would be dismissed anyway without ever reaching the

merits.

The burden irnposed by plaintiffs on defendants in related

litigation was appropriately considered by the district
court. The district conrt noted that plaintiffs had liled a

108 page complaint and alleged 80 causes of actior.r in a

case against the City in state court, McHenry) v. Agtxos,

San Francisco Superior Court Case No. 941976, and a

66 page For,rrth Amended complaint in another related

state case. McHenr¡, v, Agnos, San Francisco Superior

Conrt Case No.927*377. This kind ol history "supports
the conclusion that the trial court's dismissal of this

action was not an abuse of discretion," in part because

"appellees herein have had to spend a large amount oltime
and money defending against [appellants] poorly drafted
proceedings in this and related actions." Nevtjel, 651 F.2d
at 614-7 5.

16l The propriety of dismissal for failure to comply with
Rule 8 does not clepend on whether the complaint is

wholly without merit. The magistrate was able to identify
a few possible claims which were not, on their flace,

subject to being dismissed under Rule 12(bX6). Rule 8(e),

requiring each averment of a pleading to be "simple,
concise, and direct," applies to good claims as well as bad,
and is a basis lor dis¡rrissal independent of Rule l2(bX6).
See Nevijcl,65 I F,2d aL 613: Von Poppcnltei¡n, 442 F.2d
at 1053 n.4.

l5l The "harshness ol a dismissal with prejudice is

dilectly proportionate to the likelihood that plaintiff
would prevail if permitted to go lorward to trial. Since

harshness is a key consideration in the district judge's

Plaintifls urge that the district court order governing

their second amended complaint, which they violated,
was inconsistent with McCulden v. California Librarv
Ass'n, 955 F.2d 1214, 1223-24 (9th Cir.l990). In the
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order dismissing the second amended complaint, the
judge instructed the plaintiffs to "file a proper complaint
which states clearly how each and every defendant was

alleged to have violated plaintiffs' legal rights." This was

a reformulation of the instruction the judge gave when he

dismissed the fìrst amended complaint, that the plaintills
file a pleading "which clearly and concisely explains which

allegatious are relevant to which defendants." We held

in McCulden that a plaintiff "is not required to state the

statutory or constitutional basis for his claim, only the

lacts underlying it." Id. at 1223.

l7l There are two reasons why plaintiffs' argument

lrom McCølder is wrong. First, the defect to which the
judge was alluding was failure to say which wrongs were

cor.l.rmitted by which delenclar.rts, not failure to identify the

statutes ol constitutional provisions n.raking the conduct
wrong. Second, even though a complaint is not clelective

for failure to designate the statute or other provision of
law violated, the judge rnay in his discretion, in response

to a motion for more definite statement under Federal

Rnle of Civil Procedure I2(e), require such detail as may

be appropriate in the particular case, and may dismiss the

complaint if his order is violated. Fed.R.Civ.P. 4l(b).

l8l Prolix, confusing complaints such as the ones

plaintiffs filed in this case irnpose unfair burdens

on litigants and judges. As a practical matter, the
judge and opposilrg çounsel, in older to perforrl their
responsibilities, cannot use a cornplaint such as the one

plaintills fìled, ancl must prepare outlines to detelmine
who is being sued for what. *1180 Defendants are then
put at risk that their outline differs lrom the judge's, that
plaintiffs will surprise thern with something new at trial
which they reasonably did not understand to be in the

case at all, and that res judicata eflects of settlement or
judgrrent will be dillerent lrom what they reasonably

expected. "[T]he rights ol the delendarlts to be free lrom
costly and harassing litigation must be considered." Øor

Poppenheim at 1054.

plaintiffs to submit. He then must manage the litigation
without knowing what claims are made against whom.

This leads to discovely disputes and lengthy trials,
prejudicing litigants in other case who follow the rules, as

well as defendants in the case in which the prolix pleading

is filed. "[T]he rights of litigants awaiting their turns

to have other matters resolved must be considered,..."

Nevijel, 651 F.2d at 675; Von. Poppenlteim, 442 F,2d

at 1054. While commendable in its consideration lor
plaintifls in this case, the magistrate's thorough analysis

and thirty-page report, and thejudge's study olthe report,

took a great deal of time away from more deserving

litigants waiting in line.

l9l Appellants also argue that various substantive bases

for dismissal of sorne of their claims were mistaken. We

need not reach those issues, because the district court did
not abuse its discretion in dismissing the entire complaint
for violation olRule 8 and of the çourt's orders,

"The lorms of action we have buried, but they still rule us

from their graves." F.V/. Maitland, Tlte Forms of Action
At Common Løw 2 (4.H. Chaytor and W.J. Whittaker
ed.1965)(1909), As Maitland explains, there are good

reasons why the forms of action still shape pleadings,

though the rules no longer require pleadings to conform
to the ancient forms. Pleadings of the kind shaped by the

tladitional forms enable determination of the competence

ol the court, the appropriate procedures for the particular

type of adjudication, the type of trial, and the remedies

available. Id. aI 2-3. Something labeled a complaint but
written more as a press release, prolix in evidentiary detail,
yet without simplicity, çonciseness and clarity as to whom
plaintiffs are suing for what wrongs, fails to perform the
essential functions of a complaint.

AFFIRMED

All Citations

The judge wastes half a day in chambers prepaling the

"short and plain statement" which Rule 8 obligated

84 F.3d 1172, 34 Fed.R.Serv.3d 1555, 96 CaL Daily Op
Serv. 3749, 96 Daily Journal D.A.R. 6102

End of Document @ 2016 Thomson Reuters. No claim to or¡g¡nal U,S. Government Works.

B



Rosado v. Bridgeport Roman Catholic Diocesan Corp,, Not Reported in A.2d (1995)

1995 WL 34E1E1

1995 WL 348181
Only the Westlaw citation is currently available

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of Connecticut,
Judicial District of Fairfield.

George L. ROSADO, et al.

v.

BRIDGEPORT ROMAN CATHOLIC

DIOCESAN CORPORATION, et al.

No. CV 9g So2o72

I

May 3r, 1995.

MEMORANDUM OF DECISION RE MOTION
TO COMPEL, MOTION FOR SANCTIONS,

MOTION F'OR PROTECTIVE ORDERS,
OBJECTION TO MOTION TO COMPEL

LEVIN, Judee

*1 The plaintiffs allege that they were sexually assaulted

by the delendant Raymond Pcolka while he was a priest

ernployed by the defendant Bridgeport Rotnau Catholic
Diocesan Corporation (Diocese). During the tines tl-rat

the assaults allegedly occurred, the defendant, Bishop

Walter Curtis, was the chiel officer ol the Diocese. The

plaintiffs allege that the Diocese and Bishop Curtis are

liable lor the assaults based on the negligent supervision

of Pcolka by those def'endants and based on the doctrine

of respondeat superior.

The plaintifls noticed the depositions ol Pcolka, Bishop

Curtis and Bishop Edward Eagan. After the court issued

certain protective orders pnrsuant to Practice Book $

22lt and Seattle Times Co. v. Rhinehart, 461 rJ.S. 20,

32, t04 S.Ct. 2199, 8l L.Ed.2d 17 (1984), the plaintiffs
renoticed Pcolka's deposition. At that deposition, Pcolka

asserted privileges to various questions. The plaintiffs
have now liled a motion lol sanctions and a motion
to compel Pcolka to answer those questions, pursuant

to Practice Book g 231. 2 Pcolka has moved for a

further protective order to preserve his constitutional and

testimonial privileges, pursuant to Practice Book $$ 231,

247(c).3

I

The principal area of dispute concerns Pcolka's asserting

his privilege against sell-incrimination to several questions

during the deposition. 4

"It is an established principle, that a person cannot, in

a suit against him, be compelled to produce evidence

against hirnself; and by strong analogy, he ought equally

to be protected in his interest, when called on to testify

lor another." Ben.iamín v, Hathatua.y, 3 Conn. 528, 532

(1821). This principle is embodied in Article lirst $ 8 of
the constitution of the state of Connecticut which provides

in part: "No person shall be compelled to give evidence

against himself...." Also, the Fifth Amendrnent to the

Constitution of the United States provides that no pel'son
o'shall be compelled ... to be a witness against himself...."

Despite the somewhat different verbiage employed in

these laws, there is no substantive difference between

them insofar as testimony is sought; State v. Ashermøn,

193 Conn. 695, 712-113, 418 A.2d 227 (1984), cer|
denied, 470 U.S. 1050, 105 S.Ct. 1149,84 L.Ed.2d 814

( 1985); although our state constitution may alford greater

protection with respect to the production ol docunents.
See Burritt Intcr./ínanc'ial Bøncorporøtiott t,. Broolec Pointc

Assot'iutes, 42 Conn.Sup, 445, 453-454, 625 
^.2d 

851

(1992). "This law has also been codified by the adoption

of General Statutes (i 52-199...." 5 Welport Nutioncil Bunk

v. Wootl, 3l Conn.Sup . 266,267 ,328 A.2d 724 (1974): see

also General Statutes $ 5l -35(b). 6

The privilege "against self-incrimination 'not only
protects the individual against being involuntarily called

as a witness against himself ir.r a criminal prosecution but
also privileges him not to answer oflicial questions put

to him in any other proceeding, civil or criminal, lormal
or informal, where the answers might incriminate him
in future criminal proceedings.' Leflcowitz v, Turlq,, 414

u.s. 70, 11,94 S.û.316 38 L.Ed,zd 274 (19't3)." Olin

Corporatir.tn v, Cct,çtells, 180 Conn. 49, 53,428 A,zd 319

(1980). The privilege extends to pretrial civil discovery
proceedings, including depositions. Estate of Fisher v,

Commissioner of Internal Revenue,905 F.2d 645,648-649
(2d Cir,l990); Bank Onc of Clevcland, N,A. v, Abbc,

{}! r:.!l 1{,11 (Ð 2016 Thorlson Reuters. No claim to original U.S. Governrnent Works
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916 F.2d 1067, \074 (6th Cir,l990); Mctco-Bibb Couttty

Hosp. Auth. tt. Contitrcntul In:¡., 613 F.Sup. 1580, 1582

(M.D.Ga.1981); Mc'lntyre's Mitti Computer v, Creutive

Sltnerg¡, Corp., I l5 F.R.D. 528, 529 (D.Mass.l987); see

Olin Corporatiott v. Castel/s, supra, 180 Conn. 53-54;

see also Westport Ncuional Banlc v. Wood, supra, 37

Conn.Sup. 267, construing General Statutes $ 52-199. Its

availability " 'does Írot turn upon the type of proceeding in

which its protection is invoked, but upon the nature of the

statement or admission and the exposllre which it invites.'
" Estelle v. smiÍh,451 u.s. 454,462,101 S.Cr. 1866, 1873,

68 L.Ed.2d 359 (1981) (quoting In rc Gauh,387 U.S. 1,49,

87 S.Ct. 1428,1455,18 L.Ecl.2d 527 (1967).

x2 "The standald for determining whether a claim

ol privilege is justifred is ' "whether the clairnant is

confronted by substantial and 'real,' and uot merely

trifling or imagir.rary, hazards of incrimination." ' Unitcd

Slates t,. Ap/'elbøum,445 U,S, ll5, 128, 100 S.Ct. 948,

956,63 L.Ed.2d 250 ( 1980) (citations ornitted)...." Unitecl

States v. Rubio-Topete, 999 F .2d I 334, 1338 (2d CiL. 1993).

"A court may llot deny a witness' invocatiou of the filth
amendment privilege against compelled self-incrimination

unless it is'"'perJ'ectly cleer, ftom a careful consideration
of all the circumstances in the case, that the witness is

rnistaken, and that the answer[s] cannol possibly have [a]
tendency' to incriminate." ' (Emphasis in original,) State

v. William,s, 200 Conn. 310, 319, 511 A.2d 1000 (1986),

quoting Hoffman v. Utti.tecl States, 341 U.S. 479, 488,

7l S.Ct.814,95 L.Ed. lllS (1951); State v. Simms, 170

Conn. 206, 209, 365 A.2d 821, cert. denied, 425 U.S. 954,

96 S.Cr. 1732, 48 L,Ed.zd 199 (1976)." In re Kei.jam T.,

226 Conn. 497, 503-504, 628 A,2d 562 (1993). Therefore,

"before refusing to allow the privilege, the trial court
rnust fìnd that the allswers to any questions proposed

cannot possibly have a tendency to incriminate." Stnte

v. Cecarclli, 32 Conn.App. 8l l, 819, 631 A,2d 862

(1993). "[T]he right to one's privilege against prosecution

that could result from the testimony sought does not

clepend upon the likelihood ol prosecution but upon the

possibility of prosecution." Stute v. Wil.lícutts, supra, 200

Conn.319. "'To sustain the privilege, it need only be

evident lrom the in.rplicatior.rs olthe question, in the setting

in which it is asked, that a responsivç answer to the

question or an explanation of why it cannot be answered

might be dangerous because injurious disclosure could
result.' Hoffmanv. United State.r, supra, [34] U.S.] 486-8'7;

State v, Símms, supra, [70 Conn.] 209. In appraising
a fifth amendment claim by a witness, a judge 'must

be governed as much by his personal perception of
the peculiarities of the Çase as by the facts actually in

evidence.' (Intelnal quotation malks olnitted.) State v.

Williams, supra, [200 Conn.] 319." Inre Keijam Z, supra,

226 Conn. 504.

Based on the allegations of the plaintiffs' complaints,

it certainly is possible that answering the questions to

which he asserted his Fifth Amendment privilege might

endanger Pcolka "because injurious disclosure might

result." Notably, the defendant Pcolka has represented,

and the plaintiffs havc not denied, that at the inception

of this litigation the plaintiffs' attorney gave a statement

to the news media in which he declared that he would

seek Pcolka's criminal prosecution. Ordinarily, in light of
such public pronouncements it would be a strange kind

ol argunrent lor the plaintifls to maintain, as they now

do, that the defendant is not conlronted by substantial

and real, and not merely trifling or imaginary, hazards of
incrimination; Unitecl Stcttes v. Rubio-Topete, supra, 999

F.2d 1338; and ordinarily, it would be an equivocal type

of justice to so hold. "The plaintiff[s] cannot have it both

ways." Kelemen v. Ritnroclc Corporatiort,20T Conn. 599,

607 , s4t A.2d 865 (1988).

*3 Now, however, the plaintiffs argue that all applicable

statutes of limitation have expired with respect to the

acts complained of against Pcolka. "It is generally

held that a witness cannot invoke the privilege against

self-incrimination where he is either immune flronl

prosecution, or where prosecution is barred by a statute

of lirnitations, See98 C.J,S. Witnesses S 437 Q,957);

23 AmJur2d Depositions & Discover.y $ 38 (1985).

'A legal limitation of the time of prosecution is in

practical effect an expurgation of the crime; so alter the

lapse of the time lixed by law the privilege ceases.'8
Wignrore on Evidence ç 2219 (McNaughton rev. l96l).
The constitution protects against only real danger of
prosecution, not mere speculative possibilities." Leunq.rd

v. Willium:¡, 100 N,C.App. 512, 397 S.E.2d 321, 323

(1990); see United States v, Aeilts,855 F.Sup. I I14, ll l9
(C.D.Cal.1994): Sivislia v, Siviglia, 138 F.R.D. 452,453
(E.D.Pa.l99l); Bclmontc v. Lutuson,750 F.Sup. 735,739
(E.D.Va.1990); Clark v. City o/' Munster, 115 F.R.D.
609, 616 (N.D.Ill.1987) (stating that expiration of the

statute of limitations is "[o]ne of the factors which must

be considered in determining whether a witness has a

reasonable fear of prosecution"); Hollowell v. Hollowell,

1."1i':'tt !.'.,i ar,r2016ThorlsonRer.¡ters.Nciclainrtooriginal U.S.GoverrrnrentWorks 2
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369 S,E.2d 451,453 (Va.App.l988); Handley v. Handley,

460 So.2d 162, 165 (Ala.Civ.App.l983).

The last acts of which the plaintiffs complain allegedly

occurred in 1982. Pcolka has not suggested that any other

year is operative for purposes of determining whether

the statute of limitations has expired. Indeed, he does

not dispute that all relevant statutes of limitations have

expired in the State of Connecticut. See Conn.Gen.Stat. $

54-193a.7

However, Pcolka rnaintains that the statutç of limitations

has not expired in the State of New Hampshire.

"The privilege against self-incrimination traditionally can

be invoked where the claim is made that auswering

the question will subject the individual to criminal
plosecutior.r in another staïe. United States v. Frced, 401

U.S.601,91 S.Ct. I I12,28 L,Ed.2cl 356(1911): Marchctti
v. UnÌtc(l Stcttc,ç, 390 U.S, 39, 88 S.Ct. 691 ,19 L,Ed.2d 889

(1968); Malloy v, I-Iogan, supra,l378 U.S. ll;81 Am.Jur.2d
l,ViÍnesses $ 43." State v. Burton, 254 S.E.2d 129,137-138

(W.Va.1979).

It would unduly lengthen this already lengthy opinion

to indulge in a comprehensive analysis of the New

Hampshire statutes of limitations with respect to sexual

crimes against minors, and it is unneçessary to do so,

Sulfice it to say that until 1987 the applicable statute

ol lir¡itations in New Hampshire for a felony was six

years; lor a misdemeanol', one year. N.H.R.S.A. 625:8I(a),
(b), (c) (1986). The acts complained ol by the plaintills
could be construed to be aggravated lelonious sexual

assault in New Hampshire, which was a class A l'elony

until 1987; N.H.R.S.A. 632-A:2 (1986); felonious sexual

assault, which was a class B felony in New Hampshire;

N.H.R.S.A. 632-A:3 (1986); or sexual assault, which was

a nrisdemeanor in New Hampshire.N.H.R.S,A. 632-A4
( 1986), Also, New Han.rpshire Revised Statutes Annotated
632-A1 provided: "Except in thosc cases whcre the victirn
was less than 18 years of age, no prosecution may be

maintained under this chapter unless the alleged olfense

was brought to the attention of a law enforcement officer
within 6 months after its occurrence."

*4 "Effective January 1, 1987,... the legislature extended

the statute of limitations by amending RSA 632-A:7

to provide that '[i]n cases where the victim was under

the age of l 8 when the alleged sexual assault olfense

occurred, the statute of limitations shall not begin to

run until the victim reaches the age of 18,'RSA 632-

A:7, I (Supp,l986) (1986 amendment). Effective April
27, 1990, the legislature repealed RSA 625:8 to provide

that 'where the victim was under l8 years of age when

the alleged offense occurred, [prosecutions lor oflenses

under RSA chapter 632-A may be commencedl within
22 years of the victim's eighteenth birthday.' RSA 625:8,

III(d) (Supp.l993) (1990 arnendmer.rt)." Staîe v. Mørtin,

138 N.H. 508, 643 A.2d 946,948 (1994). However, in

State v. HotneL 138 N.H. 392,643 A.2d 953 (1994), the

. Suprerne Court ol the State of New Hampshire, citing an

1852 New Harnpshire case and a 1928 Second Circuit case

authored by Judge Learned Hand, held that "[a]fter the

limitations period has run ... it is a vested defense of right
that cannot be taken away by legislative enactr¡ent. ,See

Willard [v, Hurve.v], 24 N.H. 13441at 354 [4 F-ost. 344

(1952) l; Fqlter v. UtliÍed Stsres, 23 F.2d 420,425-26 (2d

Cir.), cert, dcnied,2l'7 U.S. 590, 48 S.Ct. 528,12 L.Ed.
1003 (1928)." ld., 643 A.2d 955. The plaintiffs ernphasize

that the wrongs which Pcolka is alleged to have committed
in New Hampshire necessarily were committed prior to
the time when he sold his cabin in New Hampshire, in

1976 or 1977, and that the longest applicable statute

of limitations, six years, therefore expired in 1982 or
1983, before the New Hampshire legislature extended

the statute of lirnitations. Therefore, under Hamel, claim
the plaintiffs, there is no possibility that Pcolka may be

prosecuted for the wrongs he allegedly committed in that
state.

Notwithstanding the vicissitudes in the New Hampshire
statute of limitations with lespect to sexual crimes,

N.H.R.S.A. 625:8 VI has continuously provided in
pertinent part, and at all times relevant to the acts alleged

in these actions, that: "The period of limitatious does not
lun: (a) During any time when the accused is continuously
abseut fronr the state or has no reasonably ascertained

place of abode or work within this state.,.." Since Pcolka

sold his cabin in New Hampshire in 1976 or 1977, within
six years of the tirne of certain crirninal acts alleged against
him, he is " ' "confronted by substantial and'real,' and not
merely trifling or imaginary, hazards ol incrimination."
'" United Støtes v. Rubio-Topete, supra, 999 F.2d 1338.

Otherwise stated, it is far from "perfectly clear, from a

careful consideration of all the circumstances in the case,

that the witness is mistaken, and that the answerlsl cannot

po,rsihly have [a] tendency' to incriminate." (Emphasis in

original; internal quotation marks omitted.) In re Keijmn
Z, supra, 226 Conn.503-504. Therefore, this "trial court
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[cannot] find that the auswers to any questions proposed

cannot possibly have a tencleucy to incriminate." Stute v.

Cecarelli,supra, 32 Conn.App. 8I9.

*5 That the prosecutorial authorities presently in office

in New Harnpshire may not intend to prosecttte Pcolka

is of r.ro moment. See ,S¡r¿le v. Williams, supra, 200 Conn.

319 ("[Tlhe right to one's privilege against prosecution

that could result from the testimony sought doçs not

depend upon the likelihood ol prosecution but upon the

possibility ol plosecution."). "The rarity of prosecutions

under a particular statute, or a prosecuting attorney's

indication in a particular case that he will uot prosecute,

are not sufficient to defeat a clairn of privilege.... In
United States v. Miranti,253 F.2d 135, 139 (2d Cir.l958),
for example, the United States Court of Appeals for
the Second Cilcuit stated: 'We find no justification lor
limiting the historic protections of the Fiftlt Amendment

by creating an exception to the general rule which

would nullify the privilege whenever it appears that the

government would not undertake to prosecute. Such a rule

would require the trial court, it.r each case, to assess the

plactical possibility that prosecution would result from

incriminatory answers. Such an assessment is impossible

to rnake because it depends on the discretion exercised

by a .,, [prosecntor] or his successor,"' Choi v. Slate,

316 Md. 529, 560 A.2d | 108, 1l12 (1989); see United

Stcttes v. Jones,703 F.2d 473,478 (lOth Cir.l983) ("Once

the court determines that the answers requested would

tend to incliminate the witness, it should not attempt to

speculate whether the witness will in fact be prosecuted");

In re Corrugu tcd Containet' Anti-Tru,st Lit iga.tíon, 620 F.2d

1086, l09l (5th Cir.l980), cert. denied, 449 U.S I102,

l0l S.Ct. 897, 66 L.Ecl.2d 827 (1981) ("even a remote

risk that the witness will be prosecuted lor the crirninal

activities that his testimony might touch on" is suffìcient

to sustain a privilege claim); United States v. Johnson, 488

F .2d 1206, 1209 n. 2 ( I st Cir. 1 973) ("Neither the practical

unlikelihood of ... prosecntion, nor the Assistant United

States Attorney's denial of an intention to charge [the
witness], negated [the witness's] privilege."); see also r/e

Antonio v. Sok¡mon,42 F.R.D. 320,323 (D.Mass.l967);

Mississi¡tpi Sf.atc Bar v. Attornc.¡, L., 5ll So.2d ll9,
124 (Miss.l981); I0-Dix Bldg. Corp. v. McDanncl, 134

Ill.App. 3d 664, 89 Ill. Dec. 469, 47 5,480 N.E.2d 1212, l2l8
(1985); Pcople v. Gu.¡t, l2l Mich.App, 592,329 N.W.2d
435, 444 (1982); Application ctf Vut Lindt, 109 Misc.2d

686,440 N.Y.S.2d 969 (l98 l); Cotnntonvractlthv. Stric'kler,

481 Pa. 579,393 A.2d 313. 315 (1978); Mattil of Grant,

83 Wis.2d 77,264 N.W.2d 587, 591 (1978); Vail v. Vail,

360 So.2d 985, 989-990 (Ala.Civ.App.1917), remanded

on other grounds, 360 So.2d 992 (Ala.l978); Note, S¿/É

Incriminøtiott and th.e Likelihood o.f Prosecuti.on Test, 12

J.Crim,L. & Criminology 671 (1931).8

Accordingly, Pcolka's invocation of the privilege against

self incrimination to each of the questions to which he

asselted it is sustained. This court canÍ¡ot find, with
respect to any substantive question to which Pcolka

asserted the privilege, that it is "perfectly clear, ftom a
careful consideration of all the circutnstances in the case,

that the witness is mistaken, and that flte answerlsl cannot

possihly have [a] tendency' to incriminate." (Emphasis in

original; citations and internal quotation marks omitted.)

In re Keijøm Z, supra, 226 Conn. 503-504; Stute v.

Cecarelli, supra, 32 Conn.App. 819.

II

*6 Pcolka also seeks a protective order with respect to
questions asked of him at his deposition relating to the

sexual misconduct of other priests. 9 He claims that "[t]his
line of inquiry is totally irnmaterial to any issue in tlre
case." The court disagrees.

Practice Book $ 243 provides for the taking ofdepositions
upon oral exarrination "subject to the provisions of

Sec[tion] 217" of the Practice Book. l0 Section 217 is

simply a title section, "Scope of Discovery", The following
section, $ 218, states the standard for the scope of

discovery "in general".ll It provides in relevant part

that a party may obtain discovery of inlormation and

disclosure of documents "material to the subject matter
involved in the pending action, which are not privileged,

whether the discovery or disclosure relates to the claim
or defense of the party seeking discovery or to the claim

or delense of any other party, and which are within the

knowledge, possession ol power ol the party or person

to whom the discovery is addressed. Discovery shall be

permitted if the disclosure songht would be of assistance

in the prosecution or defense of the action and if it
can be provided by the disclosing party or person witll
substantially gl'eater facility than it could othelwise be

obtained by the party seeking disclosure. It shall not
be ground lor objection that the information sought

will be inadmissible at trial if the information sought

,,",',i. |';'| (!,) 20'1 6 Thonlson ReLrters. No clainl to originerl U.S. Governrnent Works 4
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appears reasonably calculated to lead to the discovery of
admissible evidence."

Although this jurisdiction has libelal discovely doctrines;

Tiltnli v. Williatn Raveis Rcal Eslalc, Inc.,23l Conn. 690,

701 n. 12,651 A.2d 1286 ( 1995); "[d]iscovery is confined to

fàcts rnaterial to the [subject matter of the] plaintiff s cause

of actiorr and does not afford an open invitation to delve

into the defendant's affairs." Berger v. Cuomo, 230 Conn.

l, 6-1 , 582 A.zd 333 (1990); see He¡,rnun Associcttes No. l
v, Insttrance Co, of Penns1,lvania,23l Conn. 756,781-782,

653 
^.2d 

122 (1995). However, "[i]nformation material to

the subject matter of a lawsuit certainly includes a broader

spectrum of data than that which is material to the precise

issues raised in the pleadings"; Lougee v. Grinnell, 216

Conn. 483, 489, 582 A.2d 456 (1990); although "it is not

without limits." 4 Moore's Federal Practice fl 26.5[], p.

26-96.12 "The key phlase in this deñnition-[material] to

the subject rnatter involved in the pending action'-has been

construed broadly to encotrrpass any matter that bears

on, or that reasonably could lead to other ûìatter that
could bear ol1 any issue that is or may be in the case."

Oppenheimer Fwd, Inc'. v, Sunclers,437 U.S.340,351,98
s.cr. 2380, 2389-2390, 51 L.Ed.zd 253 (1978). " ',[T]he

court should and ordinarily does interpret ['material']
vcry broadly to lîean matter that is relevant to anytl.ring

that is or lnay become an issue in the litigation.' 4 J.

Moole, Irecleral Practice f 26.56[], p.26-13l n. 34 (2d ed.

1976)." Id.,437 U.S. 351 n. 12. Material has also been

defined to mean "important ... going to the merits...."
Black's Law Dictionary (4th Ed.); see also Ballentine's

Law Dictionary (1969); McCormick on Evidence (3rd

Ed.l984) $ 185, p. 541. The "subject matter" of this
lawsuit is the alleged sexual abuse of male and female

children by a single priest employed by the Diocese

ol Bridgeport. 13 The plaintilfs allege that the Diocese

and Bishop Curtis are liable lor their assaults based on

the negligent supervision ol Pcolka by those defendants

and on the doctrine of respondeat superior. The alleged

participation with Pcolka ol another individual in the

heinous acts alleged in the cornplaint obviously is material.
Whether Pcolka ever saw childlen in the second floor
living apartments where clergy dwelled at St. John's is

rnaterial since those children may have heard or seen

things, including sexual assaults, which bear on the claims

in the plaintiffs' cornplaint. Moreover, the presence of
such children in the rectory bears directly on the plaintiffs'
claim in tlre case of Scc v. Bridgeport Ron,uut Catholit'

Diotese that the Diocese "lailed to plovide or enlolce rules

prohibiting clergy from having children in the bedrooms

and private apartmelìts of rectories and premises owned

ar.rd controlled by it." Discovery is permissible if it rnay

supply a plaintiff with leads to discoverable evidence, an

accepted use of discovery. 4 Moore's Federal Practice !f

26,56Íll. p. 26-104, cíting Baleer v. Proclor & Gamble Co,,

l7 F.R.Serv.2d 30b. 352 Case I (S.D.N.Y.1952), "Ult is

not too strong to say that a request for discovery should

be considered relevant if there is any possibility that the

information may be relevant to the subject matter of the

action." 8 Wright, Miller & Marcus, Federal Practice

& Procedure Civil 2d $ 2008, pp. 108-109. However,

because the court has for.rnd that Pcolka's answers to these

questions may tend to incriminate hirn, his constitutional
privilege against incriminating himself precludes the court
frorn granting the plaintifls'motion to compel answers to

these questior.rs.

III

*7 In their motion to compel, "[t]he plaintiffs request

that the [c]ourt order the defendant to answer all questions

regarding his medical health, medical problems and/or
rnedical conditions from which he suflers; psychological

and/or psychiatric testing which he underwent and the

reasons therelore: psychiatric care and treatment as well

as any psychiatric conditious lrom which he sulfers." The
plaintiffs alleg that duling the deposition, "the defendant

Pcolka invoked the patient/physician privilege and refused

to answer all such questions regarding these topics.

The plaintiffs claim that this information is essential

to theil claims of both intentional conduct on behalf
of the defendant Pcolka as well as their claims against

the Diocese of Bridgeport and Bishop [Curtis] involving
theories of negligence and respondeat superior. The
patient/physician privilege," claim the plaintiffs, "can only
be invoked by the physician on behalf of the patient. In
other words, the physician is prohibited lrorn levealing

information regarding a patient's condition either orally
or through written records nnless the patient authorizes

the same. Although the [c]ourt has entered certain

orders limiting the plaintiffs' right to obtain rnedical

documents lrom the delendant's doctors'and/or personnel

file, the plaintiffs have an absolute right to obtain such

information directly lrom the delendant Pcolka. No
privilege exists which wor.rld allow the delendant Pcolka
to refnse to answer these questions." Motion to Compel,
p. 3. Pcolka objects to this motion and seeks a protective

"'t'!',:':'i 1 l''.1,# O 2016 Thomson Reuters. No claim to original U.S. Government Works. 5
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ordel with respect to questious "regarding 'his health,

r¡eciical problerns ancl/or n.redical conditions florn which

he suflers', if any, since this inlortnation is conlidential in

nature, not admissible in evidence in proof of any claim

of the plaintiffs, not raised as a defense by the defendant

to any claims of the plaintiff, and not likely to lead to

admissible evidence." Motion by Defendant Raymond

Pcolka for Protective Order, pp.1-2.

Again, while neither the plaintiffs nor the defendant

Pcolka have referenced specific questions propounded

during the deposition to which Pcolka asserted a privilege,

the court has culled certain questions from the deposition

transcript and will address the parties' clairns within the

coutext ol those qlrestions. l4

At common law, "there is no privilege in Conuecticut

between a physician and patient.Zeiner v. Zei.ner, 120

Conn. 161, 161, 119 A, 644 [1935]." Stqte v. Hannct,

150 Conn. 457,464, l9l A.2d 124 (1963); see Srare v.

Rohin:øtt, 203 Conn. 641, 651, 526 A,2d 1283 (1987);

Tait and LaPlante's Handbook of Connecticut Evidence $

12.8. l. In recent years, the comuron law has been modified

by statute. In 1990, the General Assembly created a

"sweeping privilege" for all health care providers. Tait
and LaPlante, op. cit,, $ 12.8.1, 1995 Supplement; see

Public Act No. 90-177, That legislation has been codified

as General Statutes $ 52-146o.15

*8 Except for Pcolka's alleged hospitalization at the

Institute of Living in 1993, all of the questions to which

Pcolka asserted a rnedical privilege appear to relate to

matters preceding 1990. Accoldingly, for Geueral Statutes

$ 52-146o to be applicable, it would have to apply

retloactively.

The settled rule in Connecticnt is that "[s]tatutes should

be construed retroactively only when the mandate of the

legislature is imperative. Aclamclrck v. Board of Eclucøtion,

174 Conn. 366, 369, 381 A.2d 556 (1978), quoting

MÌchctucl v. Fitzrvk, 148 Conn. 447, 449, 171 A2d 391

(1961); see Nclv Hilven v. Puhli(' Utilitie.ç Cotnntis.çion, 165

Conn. 687, 726,345 A,2d 563 (191Ð: Lirtle v. /vcs, 158

Conn. 452. 457 , 262 A.2d 174 ( 1969). Moreover, statutes

that eflect substantial changes in the law do not apply
in pending actions unless it clearly and uneqr,rivocally

appears that such was the legislative inrenl Amerit'an

Mctsons' Supply Co. v. F.W. Brotvn Co,, 174 Conn. 219,

223,384 A.2d 378 (1978); E.M. Loev's Enterprises, Inc.

v. Internationul Allionce, l2l Conn.4l5, 418, 11 A.2d

525 (1941); Old Sa¡,þ¡'ooþ v. Public Utilitiel; Commi:;tiott,

100 Conrr. 322, 325, 124 
^. 

33 092Ð: and [cout'ts]

have consistently expressed [their] reluctance to give such

statutes retroactive application. East Villøgc Associcttcs,

Inc. v. Monroe, 173 Conn.328,332,377 A.zd 1092 (1911).

Sherry H. v. Probate Court, ll7 Conn. 93, 100,4ll A.2d

931 (1919)." (Internal quotation marks omitted.) In re

Juclícial Inquiry No. 85-01 , 221 Conn. 625, 632,605 A.2d

s4s (te92).

Pr.rblic Act No. 90-177 did not provide that it was to apply

retroactively. The privilege it confcrred was a substantive

change in the law and a substantive obligation on health

care providels not to disclose certain communications and

inlolnration. Compare Slrcrr.y H. t,. Prohctte Court, l7l
Conn. 93, l02,4ll A.2d93l (1979), Moreover, nothing in

the policy of tl.re statute militates in favor of its retroactive

application. The purpose of such statutory privileges is

to encourage candor between a health care provider and

her patient and "to protect tl.re therapeutic relationship."

Tait and LaPlante, op. cit., (, 12.9.1. To cloak in a

privilege, after tl.re fact, a communication in which the

parties thereto could have had no reasonable expectation

of confidentiality at the timc because of the then-existing

law would make little sense and not subserve the ends of
justice. But see 2 McCormick on Evidence (4th Ed.l984)

$ 105. The court holds that General Statutes $ 52-146o is

not retroactivr. l6 Fo. the same reasons, 1969 Public Acts

l46c,r1 and which conlers a privilege on communications
(as defined therein) between a psychologist and his

patient, is not retroactive.

The only questions posed at the deposition which directly

inquire into comlnunications between Pcolka and a health

cale providel are those questions pertaining to his 1993

hospitalization at the Institute of Living and the lollowing
inquiries: "What did Dr. Sires tell you was wrong with
you?" "What did Dr. Meshkin do for you?" To the extent

that the auswers to the latter questions relate to matters

precedirrg October I , l96l , they are not privileged. To the

extent that the answers to these questions relate to matters

on and alter that date, they ale privileged pursuant to I 96 1

Public Acts No. 529 which, as amended, is now codif ied as

General Statutes S 52-146d. l8 Mor.ou.r, pursuant to that
statute, Pcolka properly asserted the privilege with respect

to the following questions: "When you left the Institute
of the Living, why did you leave it?" "Why did you leave

1"1t :i\!.1;;',t¡ O 2016 Thomson Reuters. No clainr to original U.S. Government Works 6
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tl.re Institute of the Living?" "Did you leave voluntarily
ol ir.rvoluntarily?" "Why did you enter the Institute of the

Living?" "Now, were you ever, just alìswer yes or no, ever

shown any psychiatric records regarding your care and

treatment? By anyone?" "What was the reason you were

up there [at the Institute of Living] at that time?"

*9 Pcolka's motion for a broad protective order based

on the patient/physician privilege is denied. The plaintiffs'

rnotion to compel Pcolka to answer "all questions"

relating to medical, psychological, ol psychiatric matters

is denied lor two reasons. Firstly, it is evident that

even il the answers to rnany of those questions were

not protected by a physician-patient privilege, they are

protected by the Fifth Amendment privilege against self-

incrimination, discussed supla. The plaintiffs themselves

claim that Pcolka's "past mental health is germane to

issues involving allegations of sexual abuse." As discussed

supra, the privilege against self incrimination extends

not only to "answers that would in themselves support

a conviction under a .., crirninal statute but likewise

embraces those which wor.rld furnish a link in the chair.l

ol eviderrce needed to prosecute the [witness]." Hoffntan

v. Unitcd Statcs, supra, 341 U.S, 486. "To sustaiu the

privilege, it need only be evident from the implications of
the question, and the setting in which it is asked, that a

responsive answer to the question or an explanation of
why it cannot be answered might be dangerous because

injurious disclosure could result." Id., 341 U.S. 486-87.

Secondly, the plaintiffs' claim that "[t]he patient/physician
privilege can only be invoked by the physician on behalf

of the patient" and that "[n]o privilege exists which would

allow the defendant Pcolka to refuse to ar.rswer these

questions" is wrong. General Statutes $ 52- l46d(2) defines

"comnrunications and records" to include "all oral aud

written communications and records thereol relating to
diagnosis or treatment of a patient's mental condition
between the patient and a psychiatrist...." Gcneral

Statutos $ 52-146e(a) provides that such communications

and records "shall be çonflidential...." "Confidential
oommunications" are defined as "[c]ommunications nrade

in confidence; cornmunications made to such persorls

that the law regards thenr as privileged beyond lorcing a

disclosure thereof." Ballentine's Law Dictionary (1969), p.

244.

In their motion to cornpel, "[t]he plaintiffì request that

the [c]ourt preclude the defendant Pcolka's counsel, Frank

MuLphy[,] from instructing the deponent not to alìswer

questions..,. The plaintiffs maintain that the information
to which Mr. Murphy iustructed the deponent not to
answer was not information protected by either the

attorney-client privilege or information protected by

an individual's right against self-incrimination." Pcolka

objects, claiming that "[a] review of the transcript and

the particular questions will show that apptopriate
privilege or other objecti[on]s were raised in a timely and

appropriate ûranner by the witness and by counsel. As a

result, there is no basis lor a preclusion order."

The defendant is correct. A carelul tevicw ofthe tratrscript

reveals that Attolney Murphy conlined virtually all

of his remalks to the deponer.rt's assertion ol various

privileges, to objecting to questions previously asked,

and to objecting to the form of certain questions. One

confrontation arose whçn the plaintilfls attorney showed

Pcolka a signature on a doçument and asked hir¡ if the

signature was his, without permitting him to see the rest

ol the document. Attorney Murphy instructed Pcolka

to look at the entile document before he answered. In
general, absent a claim of privilege, instructions by an

attorney to his client not to answer a question at a

deposition is improper. Gould Inve,stors, L.P. v, Genera.l

Ins, Co. of Trieste & Venice, 133 F.R.D. 103, 104

(S.D.N.Y.l99O;. 19 ttris, howevel, was a deposition which

was contentious even before it began. After the defendants

had sought and had been granted by the court a protective

order pursuant to Practice Book $ 22l,limitingthe persons

entitled to be present at the deposition and limiting the

dissemir.ration of inforrnation and documents obtained at

the deposition, Pcolka was met as he entered the olfìce

ol the plaintiffls' attorney with representatives ol the news

media, After having previously declared that he would
seek Pcolka's criminal prosecution, the plaintifls' attorney
proceeded to pose innumerable qnestions to Pcolka at

the deposition whicl.r were clearly inculpatory and then

claimed that Pcolka's assertion ol his plivilege against

self-incrimination was without a reasonable basis. Under
the circumstances, Attorney Murphy comported himself
professionally. Neither sanctions nor any other order

against him is appropriate.

IV
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*10 During the deposition, the plaintiffs' attorney

asked Pcolka whether he ever "expressed any problems

legalding the vow ofchastity" to his "confessor" while he

was in the seminary. Pcolka refused to answer based on

"confìdentiality between priest and confessor."

The assertion here of the privilege as to communications

between a priest ar.rd a "penitent" arises in an atypical

lrìanner. Usually, the claim has arisen in the United

States when the clergy member is called to testify.

See cases collected in Annotation, "Matters to which

the Privilege Covering Communications to Clergymen

or Spiritual Adviser Extends," 22 A.L,R.2d 1152, as

supplemented. In such a circumstance, Geueral Statutes

$ 52- 146b prohibits a member of the cletgy from

disclosing conlidential commutrications urade to hitn

unless the persol.t n.raking the communication waives the

privilege. 20 H.r., however, the commuuication is sought

from the supposed "penitent", or the person seeking

absolution or spiritual advice. Thc relative dearth of
case law involving an attempt to invade the confidential

relationship through the penitent himself may be ascribed

to the fact that he would ordinalily be able to assert the

settled constitutional privilege against self-incrimination,

disctrssed supra. Here, however, for whatever reasons,

Pcolka has relied exclusively on a claimed privilege

as to confidential comrnunicatior.rs between "priest and

penitent". The court, of course, r¡ust take the case, and

the issue, as it linds it.

General Statr"rtes $ 52-146b is silent as to any privilege

insulating the penitent from testifying as to what he or

she told the clergy member. The legislative history to the

statute assurres that such a privilege did or should exist. l2
H.R.Proc., Pf .7, 1967 Sess., pp. 7-8: 12 Senate Proc., Pt.

5,1967 Sess., p. 30. 
2l However, "[t]he statutory language

in question is clear and .., admits of no ambiguities. Vy'e

çannot 'search out some intent which we may believe the

legislature actually had and give elfect to it,... we are

confined to the intention which is expressed in the words

it has used.'.. .." Utxited Aircrctft Corporation v. Fu.turi, 163

Conn. 401, 410-41l, 311 A.2d 65 (1972). "The court may

not supply a statutory lailure to mention the unanticipated
situation in express terms merely because the court feels

good reason so exists; the remedy in such a situation lies

with the general Assembly, not the court." Id., 414. The

only other source of such a privilege, in the absence of
a statute conferring one, is the common law. Mt¡ore v.

McNamara,20l Conn. 16,24,513 4.2d660 (1986).

Although "[i]t is perhaps open to argument whether

a privilege for conlessions to priests was recognized

in common law courts during the period belore the

Restoration[,] ... since the Restoration, and lor more than

two centuries of English practice, the almost unanimous

expression of judicial opinion (including at least two

decisive rulings) has denieå the existence of a privilege." 8

Wigmore on Evidence (McNaughton rev. 1961) 52394.

*11 There is no evidence as to whether Connecticut

followed the English common law rule, or, rather, the

absence of such a rule, The only case which has been

located in which a witness was questioned as to what

she told her clergyman is Sl.ute v. Jt¡ne.v, 205 Conn. 723,

736-140.535 A.2d 808 (1988). In that case the witness did

not object to the question, the delendant objected "only
upon tlre ground ofrelevance" at trial; id.,736; aud even

on appeal the issue of privilege never was raised. 
22

In the absence ofany case law either way, this court cannot

assume that the common law of the State of Connecticut,

either now or at the time of its sepalation lrom England,

comported with that of the mother country in a matter

touching upon a settled religious practice and implicating

the issue of religious toleration, See 8 Wigmore, op. cit.,

ç 2396, p. 878. It must be recalled that our Connecticut

"ancestors never lortnally adopted the common law of
England; one attempt in that dilection was made and that

was abandoned without action. 4 Col.Rec. 261 ." Brotvn's

Appcal, '72 C,onn, 148, 151, 44 
^. 

22 (1899) (observing

that "in many respects, especially in the law of marriage,

divorce, land, descent and distribution, there was a wide

departure fronl the English law."). "During the greater

palt of the colonial era, the common law of England

was not deemed to form a palt of the jurisprudence of
Connecticut, except so far as any part of it might have

been accepted and introduced by her own anthority. Stat.,

Ed. 1169,1; I Swift's System, 44." Grahu.nt v, IMullcer,78

Conn. 130, 133, 61 A. 98 (1905). The prevailing view in

recent years, as it was nearly 180 years ago, is that "[w]e

have, unquestionably, a common law of our own. Its basis

is the common law of England; but the superstructure

has been modifìed, with laudable caution, to suit our
peculiar circumstances." Preface, I Connecticut Reports

(1814-1816), p. xxvii (1S17), by Thomas Duy23; accord,

Dece.t, v. Connecticut Bar Assn., 184 Conn. 21,25-26,441
A.2d 49 ( l98l ). Those circumstances arise from the reality

that "[t]he political and legal institutions of Connecticut
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have, from the first, diffèred in essential particulars from

tlrose of England." Gralutm v. IIul.ker, supra, 78 Conn.

I 33.

In the absence of legislative action, coul'ts have the

common law power to declare what the common law

is,Bartholometu v. Schweizer, 217 Conn. 67 l, 679, 581 A.2d

1014 (1991); Nelson v. SteÍTþns, 170 Conn. 356,366-367,

365 A.2d l174 (1976) (Bogdøtski, J., dissenting ), rnajority

opinion overruled, El.t, v. Mn'plD,, 207 Colur. 88, 540 A.2d

54 (1988). In undertaking this endeavor. a court must

be rnindful that its delicate task is to make a principled

declaration of the common law as it now is, not as it might

have been had it been declared at the birth of this State

more than two centuries ago. This is so because the very

definition of common law is " 'Ihe prevailing sense of the

more enlightened members of a particular community,

expressed through the instrumentality of the courts, as to

those rules of conduct which should be defìnitely affirmed

and given effect under the sanction of organized society,

in view of the particvlar circwnstances o/ the time, bttt
with due regard to the necessity that the law should

be reasonably certain ancl hence that its plinciples have

permallency and its development be by an olderly process.

Such a definition necessarily irnplies that the common

law mnst change as cir-cumstances change.' " (Emphasis

added.) Dacey v. Connecti.c'uî Bar A:s,çn., supra, 184 Conn.

25-26, quoting State v, Muolo, I l8 Conn. 313,378, 172

A. 875 (1934). "The common law .., 'must be rational and

compatible u,ith presenî soci.ety il it is to be respected ar.rd

upheld.' (Citations omitted.) Roth v. Bcll,24 Wash.App.

92, 100, 600 P.2d 602 (1979). (Emphasis added.)" Gentry

v. Norwølk, 196 Conn. 596, 605, 494 A.zd 1206 (1985); cf.

Grffin v. Fancher, 127 Conn.686, 688, 20 A.zd 95 (1941)

("Our common law is constantly in process of gradual but

steady evolution."); Sv,entttsky v. Prudentíal hn. Co., l16
Conn. 526, 531, 165 A. 686 (1933) (The common law "can

never be static, but it mtrst be everlastingly developing to

rneet the changing needs of a changing civilization.").

*12 Two approaches have been ploposed to determine

whether the so-called "priest-penitent" privilege should

be accorded common law recognition. One approach,

espoused by Jeremy Benthar¡ and more recently

by Professor Wigrrore, is the "utilitarian" approach,

The other approach sirnply declares "the inherent
olfensiveness of the secular power atternpting to coerce

an act violative ol religious conscience" and forcing its

way into the conlessional. I McColmick otr Eviclence

(4th Ed.) $ 76.2. Both approaches converge at the same

point: confidential communications between clergy and

peniter.rt should not be intruded upon by the cout'ts. "Even

by Bentham, the greatest opponent of privileges, this

privilege has ... been conceded to warrant recognition." 8

Wigmore on Evidence (McNaughton rev. 1961) $ 2396'

Wigmore opined tl,at there were "four fundamental

conditions ... necessary to the establishment of a privilege

against disclosure ol communications.,.." 8 Wigmole,

op. cit,, $ 2285. While these conditions have been

criticized because they are "sometimes highly conjectural

and defy scientific validation"; Lolrisell, "Confidentiality,
Conformity and Confusion: Privileges in Federal Courts

today," 3l Tul.L.Rev. 101, 1l I (1956); they are objective

criteria which have been cited with approval by several

jurisdictions; 8 Vy'igmore, op. cit., $ 2285 n. 2. The court

will examine and apply tl.rose criteria to Pcolka's claim.

"(l) Does the communication originate in a confìdence

ol secrecy?" 8 Vy'igmore. op. cit, 88 2285, 2396, p.

878. It is essential to understand that in the Roman

Catholic Church, "[c]onfession ol all grave sins which

have not yet beer.r directly forgiven in the sacrameut is

required by the very nature of the sacrament, and is

therefore divine law. This obligatiou to çoufess extends

to grave sins, as far as the penitent is conscious, after

serious exar,rination of conscience, of being guilty (even

subjectively) of them, but it extends only to them. And
then the obligation extends to all such sins, even secret

and interior ones, according to their actual species .,., and

their nuurber...." Rahner, Encyclopedia ol Theology, p.

I190 (1975). For centuries, Church law has imposed the

strict obligation of making a valid confession each year

if one is conscior.rs of serious sin. Ibid.; 7 Encyclopedia

Anrericanna (1994), p. 534. Protestantism has practiced

comnlon confession of the entire congregation, individual

confession in the presence ofthe whole congregation, and

a private confession to the minister. Angeles, Dictionary
of Christian theology (Harper & Row 1985), pp. 56-57.

"The orthodox tradition developed the practice of the

auricular ('to the ear') confession to a priest as a
snrrogate of God." l2 Encyclopedia of Religion, p. 341.
'When given in confidence, and always in the Roman
Catholic Church, the confession is protected by the

seal of confession. Rahner, Encyclopedia ol Theology,

op. cit. In the Catholic Church, "[c]onfessions usually

are heard in a sr¡all enclosed compartnrent, called a

confessional, in churches or oratories. In appearance the

",.'1 
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confessional resembles a sentry box. The priest sits inside;

the penitent kneels outside and communicates with the

priest thlough a fìnely perforated grating or a lattice ol
closely spaced crossing bars. Some coufessionals have

three compartments: the center one serving the priest

and the flanking ones accommodating the penitents. The

priest establishes communication with the penitent by

moving a slide that covers the small grating that is the

wall between him and the penitent." 7 Encyclopedia

Anrericanna (1994), p. 534. Thus, in the Roman Catholic

Church, dogmatically and physically, the confessional

communication originates in a confidence of secrecy.

*13 "(2) Is coufìdentiality of communication essential

to tlre relation?" 8 Wigrnore, op. cit., $$ 2285,2396, p.

878. "ln othel words, woulcl penitential conlessior.rs, utrder

such a system as the above, continue to be made if they

were liable to be demanded for disclosure in a cor¡rt ol
jrrstice when needed?" 8 Wigmore, op: cit., ç2396, p. 878.

It is true that ernpirical data is lacking on this issue, but

tl.rat is so because "in very few instances was a clergymau

required to testily as to confidences coÍnrîunicated to

him by a penitent"; Note, "Testimor.rial Privilege and

Conrpetency in Indiana," 27 lnd.LJ. 256,261 (1952):

and becausc the penitent enjoys an additional, distinct
privilege against self-incrimination, However, the court
may take judicial notice "of the motives which influence

arrd control human action...." Howe v, Raymond,l4Conn.
68,72,49 A. 854 (1901). As Wigmore acknowledges, "[i]n
so far as such confessions concern crimes and wrongs,

they might certainly, in some indefìnite but substantial
lneasure, be discontinued, and the penitential relation

be to that extent annulled." 8 Wigmore, op. cit., $

2396, p, 878. Comrnoll sense cornpels the conclnsion
that confidentiality ol commnnication is essential to the

continuance of the institution of confession.

"(3) Does the penitential relation deserve recognition
and countenance'l In a state where toleration of religions
exists by law," writes Wigrnore, "and where a substantial
part of the community professes a religion practicing a

conlessional systenl, this questiorr must be answeled in
the aflirmative. Historically, the lailure to recognize the

privilege during three centr¡ries in England has probably

been due to a reluctance to concede this affirmative
answer. The disabilities of adherents of the Papal Church
in England and Ireland-the only church actually enforcing
a confessional system-also involved a disfavor to that
system." 8 Wigmore, op, cit., ç 2396, p. 878. This is

"demonstrated by Oliver Cromwell's directive regarding

religious liberty to the Catholics in Ireland: ' "As to

freedorn of conscience, I meddle with no man's conscietrce;

but if you mean by that, liberty to celebrate the Mass,

I would have you understand that in no place where

the power of the Parliament of England prevails shall

that be permitted." ' Quoted in S. Hook, Paradoxes of
Freedom 23 (1962). See P, Kurland, Religion and the Law

22(1962)." McDanielv. Pctty,435 U.S. 618,642,98 S.Ct.

t3z2,5s L.Ed.zd 593 (1978).

In Connecticut, the "superstructure" of our common

law must be informed by statutory enactments since our
political departure frorn England. "The rules pertaining to

the admissibility ol evidence in Counecticr¡t are subject to

the exercise ol both judicial and legislative authority. Slate

v. .lantes,2l I Conn. 555, 560. 560 A.2d 426 (1989): C. Tait
& J. LaPlante, Connecticnt Evidence (2d Ed. 1993 Sup.)

L 1.2. 'Plainly, every statute has some boundaries, and the

question then alises whether, and when, it is appropriate

to apply the statute, as a matter of comÍnon law, beyond its

designated boundaries.' E. Peters,'Comrnon Law Judging

in a Statutoly World: An Acldress,'43 U.Pitt.L.Rev. 995,

1005 (1982). In other contexts, 'we have previously used

statutes as a nsefnl source of policy for common law

adjudication, particularly if there was a close relationship
between the statutory and common law subject matters.'
Fahy v. Fahv, 221 Conn. 505, 514, 630 A.Zd 1328 (1993);

accord New Englancl Savings Bank v. Lopez,227 Conn.
270,281,630 

^.2d 
1010 (1993); Cønton Molorcar Works,

Inc. v. DiMat"tino,6 Conn.App. 447,453,505 A.2d 1255,

cert, denied, 200 Conn. 802, 509 A.2d 516 (1986)." State

v. Kulmctc, 230 Conn. 43, 52-53, 644 A.2d 887 (1994).

As discussed supra, the General Assembly already has

recognized and countenanced the penitential relation,
albeit only by protecting communications therein from
lorced disclosure lrom the clergy. Additionally, here,

unlike England, we enjoy written constitutions. Article
First $ 3 of the Constitution ol the State of Connecticut

l.ras, since 1818, provided: "The exercise and enjoyment of
religious profession and worship, without discrimination,
sl.rall lorever be h'ee to all persons in the state; provided,

that the right hereby declared and established, shall not
be so construed as to excuse acts ol licentiousness, or
to justify practices inconsistent with the peace and safety

of the state." The First Amendment to the Constitution
of the United States enjoins as follows: "Congless shall

make no law respecting an establishment of religion, or
prohibiting the free exercise thereof...." That Amendment
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was held applicable to the states over fifty years ago.

Cantu,ell v. Connec'ticu¡, 310 U.S. 296,60 S.Ct. 900, 84

L.Ed. 1213 (1940). While these constitutional provisions

are not directly dispositive of the issue before the court,

which is not claimed to be of constitutional dimension,

neither can judges in clivining the common law be blind to

constitutional mandates which politically and otherwise

corrtinue to define us as a people. "The Free Exercise

Clause commits government itself to religious tolerance";

Church of Lukumi Babulu Aye v. Çi¡1t o.l'Hiuleah,508 U.S.

s20, ----. I l3 s.cr. 2217, 2234, 124 L.Ed.zd 449 (1993):

but it mandates even more. "[I]t affìrmatively mandates

accommodation, not rnerely tolerauce, of all religions,

and lorbids lrostility towarcl any." Lvrtr:h v. Donnell.l,,465

U.S. 668, 673 (1984). Convelsely our "national attitude

toward religious tolerance ... has opelated alfìrmatively

to help guarantee the free exercise of all forms of
religious belief," Walz v. Tax Commissi.on, 397 U,S.

664, 678 (1970). "This does not mean that the right to
participate in religious exercises is absolute, or that the

State may never prohibit or regulate religious practices.

[The United States Supreme Court has] recognized

that even when the action is in accord with one's

religious convictions, [it] is not totally free lrom legislative

restrictions.... the conduct or actions so regulated [,

however,] have invariably posed some substantial threat

to public saflety, peace or order," (Internal quotatiorts

marks omitted.) Mc'Daniel v. Put¡t, supra, 435 U.S, 642.

It does rnean that in Connecticut, which for decades

has enjoyed a large population ol adherents to the

Roman Catholic laith, "the penitential relation deserve[s]

recognition and countçnance", Wigmore's third condition
for the establishment of a privilege against disclosure of

corrrnrunicationr.24

*14 "(4) Woulcl the injury to the penitential relation
by compulsory disclosure be greater than the benelit
to justice?" Apparently, concedes Wigmore, "it would.
The injury is plain; it has been forcibly set forth by

Bentlram." S Wigrnore, op cit., ç2396, p. 878. In his 1827

Treatise, the latter wrote that "with any idea of toleration,
a coelcion of this nature is altogether inconsistent and

incompatible. in the character of penitents, the people

would be pressed with the whole weight of the penal

branch of the law; inhibited fror¡ the exercise of this

essential and indispensable article of their religion ... [to
tl.re pliests, itl would be an order to violate what by them is

numbered amongst the most sacred ol religious duties....

The advantage gained by the coelcion-gained in the shape

of assistance to justice-would be casual, and even rare;

the mischief produced by it, constant and all extensive.

Without reckoning the instances in which it happened to

the apprehension to be realized, the alarm itself, intense

and all-comprehensive as it would be, would be a most

extensive as well as afflictive grievance.. ,. [T]his institution
is an essential feature of the catholic religion, and ...

the catholic religion is not to be suppressed by force..,."

Bentham, 4 Rcttionctle of Jutliciøl Eviclence (1st ed. 1827),

pp. 588-90, quoted in 8 Wigmore, op. cit., $ 2396; see

also Note, "Testimonial Privilege and Competency in

Indiana," 27 Ind.L.Rev. 256,267 (1952). "On the whole,

then," concludes Wigmore, "this privilege has adequate

grounds for recognition." 8 Wigrnore, op. cit.

As rnentioned supra, not all authorities concnr that

recognition of the privilege is based on utilitarian
grounds. "A firmer ground," says McCormick, "appears

available in the inherent offensiveness of the secular

power attempting to coerce an act violative of religious

conscience." I McCormick on Evidence (4th Ed.) {i 76.2;

accord, 2 Mueller & Kirkpatrick, Federal Evidence (2d

Ed.) $ 21L Whatever the basis, since the early nineteenth

century, courts have manifested a reluctance to compel the

disclosure of confidential communications to the clergy.

In re Srvenson, 183 Minn. 602,237 N.W. 589, 590 (1931);

People v. Plúlliplt, N,Y.Ct.Gen.Sess. (1813), unofltcially
reported in I W.L.J. 109 (1843) and Note, "Privileged
Communications to Clergymen," I Cath.Law. 199 (1955).

More than a centul'y ago, the United States Supreme

Court acknowledged the existence of the privilege in

dictum. Totlen v. Uttitecl States, 92 U,S, 105, 107, 23L.Ed.
605 (1876) ("snits cannot be maintained which would
require ol the confidences of the conlessional...."). "The
privilege protecting confìdential comrnunications betweer.r

members olthe clergy and communicants who are seeking

spiritual advice or comlort is recognized as a matter ol

federal common law under Fed.R.Ev. 50| 25; 2 Mueller
& Kirkpatrick, op. cit. $ 211; and was so recognized in

case law'even prior to the enactment of the Federal Rules

of Evidence. See Mullen v. United States, 263 F.2d 275

(D.C.Cir. 1958). Moreover, every state has now enacted

a statute in which the privilege has been sanctioned. See

statutcs collected in 8 Wigmore, op. cit., $ 2395 n. l; see

also l3A Uniforrn Laws Annotated, Uniforrn Rules of
Evidence $ 505(b) ("4 person has a privilege to reluse

to disclose and to prevent another from disclosing a

conhdential communication by the persor"r to a clergyman

in his prolessional character as spiritual adviser.").
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*15 It is true that our statute, General Statutes $

52-146b, does not protect a persorl from having to disclose

comnunications made by him to a clergyman or to

him by a clergyman. And it is also true that unless

a statute is constitutionally flawed, a court may not

articulate and apply a common law rule which is in
conflict with a statute. Bunts t,. Gold, 112 Conn. 210,

222, 374 
^.2d 

203 (1917). Tl.ris coult is satished that the

coÍnmon law rule declared here comports with and is

not in conllict with the statute. To paraphrase what our

suprelne court has said of the attorney-client privilege,

the "priest-per.ritent" privilege being for the protection of
the individual's religious lieedorn to consult in confidence

with his spiritual adviser', the privilege "wor.rld obviously

be deleated il the disclosule of the confidences, though not

compellable from the [clergy], was still obtainable from the

[penitent]." Rienzo v. Santangelo, 160 Conn. 391 ,395,219
A.2d s6s (t911).

For tl-re loregoing reasons, this court holds, as a matter
of common law, that confidential communications lnade

by or to a member of the clergy in his or her religious

capacity are privileged from disclosure whether that
disclosure is songht from the mer¡ber ol the clergy from
whom solace, counsel or spiritual guidance is sought or
from the person seeking the religious solace, counsel or
guidar.rce. While there is, as yet, no evidence that the

delendant comrnitted the acts alleged against him, still, it
is not inapplopriate to recall Justice Felix Frankfurter's
observation that "[i]t is a fair summary of history to
say that the safeguards of liberty have frequently been

forged in controversies involving not very uice people."

Utlired Stote:s r,, Rabinov,ítz, 339 U.S. 56, 69,70 S.Ct.

430, 94 L.Ed. 653 (1950) (l-rzrlcJurter, J., tli.tsenting ),
quoteci in Slr¡/c t'. Porrnlisc, 189 Conn. 346,353, 456 A.2c1

305 (1983); see ,Scolf t,. Hantmock, supra, 133 F.R.D.
6l 9 (disclosure of confìdential communications by person

sued for engaging in various forms of abuse of adopted

daughter, held, barred). Pcolka need not disclose the

information that he confided to his confessor in the

seminary.

VI

Pcolka has moved for a protective order so that he

need not disclose his present address. Conceding that
"[o]rdinarily, this would not be the proper subject of

either a protective order or a clairn of privilege," Pcolka

nonetheless claims that "in the context of this case, some

latitude must be granted to the defendant Pcolka in the

interests of justice." Pcolka advances three reasous iu

support olhis motion.

First, Pcolka claims that at the tirne olhis deposition, there

was outstanding a plaintiflfs' interrogatory requesting this

inlormation to which he had objected and which the

plaintills had not pursued. The short answer is that the

rules f,or discovery by interrogatory and the rules lor
discovery by deposition are different. In a deposition,

"[e]vidence objected to shall be taken subject to the

objections"; Practice Book $ 2a7þ); unless the court

limits the scope of the deposition on motion "and upon

a showing that the examination is being conducted in

bad faith or in such mallner as ullreasonably to annoy,

embarrass, or oppress tl're deponent or party...." Practice

Book $ 247(c); see also Practice Book $ 221,

*16 Second, Pcolka states that "[i]n light of the

exceptional pretrial publicity in this case, there is no

reason to expose the persons who are residing at the

same location as the defendant Pcolka to harassnrent and

annoyance. This [c]ourt, in the decision dated December

8, 1994, expressed concern about pretrial publicity and

tlre ability of the defendant to obtain a fair trial.
Notwithstanding th[at] admonition ..., when ... Pcolka

appeared for his deposition ... he was met by newspaper

reporters and çameramen." Pcolka is çorrect that "there
is no reason to expose the persons who are residing at

the samp location [him] ,.. to harassment and annoyance."

The plaintifls'attorney's notifying the press of the date and

time ol Pcolka's deposition, however, was not violative of
the express terms ol the court's December 1994 protective
order. At that time, the court ordered, pursuant Io Seattle

Timcs Co. v. Rhinehctrt, supra, 467 U.S. 32, that there

be no dissemination of information obtained through
Pcolka's deposition, except to persons stated in that order.

The court cannot assulne that the plaintiffs will violate
that order. Cf. Sierre Club v, Muson,365 F.Sup. 47, 50

(D.Conn.1973)(Newman, J,); Moorev. Serafin, 163 Conn.

1, 11, 301 4.2d238 (1972). Should such a violation occur,

the court has ample authority to deal with it appropriately.

See, e.g., Practice Book $ 351 .26

The thit'd reason advanced by Pcolka for not divulging
l.ris address is that "he l.ras lully responded to all
conrmunications sent to him through his attolney, and his
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attorney has accepted service ofprocess, including service

of process for two new çases on February 1, 1995 with
the pennission ol ... Pcolka. At this junctule, thel'e is no

need lor this ir.rlormation to be released to the plaintiffs,

and thereby become public infornration, since we know

that plaintiffs' counsel will ptrblicize everything about

this case." In view of what the court already has stated,

that Pcolka's attorney has accepted service of process

fol him is not grounds for Pcolka's not divulging his

address. This portion of Pcolka's motion for a protective

order is denied, 4 Moore's Federal Practice n 26.57[1];

23 Am,Jur.2d, Depositions and Discovery, $$ 34, 35.

However, in thc interests of justice, the court will amend

the terms of its Decemb er 1994 protective order to provide

that information as to Pcolka's address shall not be

disseminated until.further order o.f the c'ourt.

VII

Pcolka also seeks a protective oldel precluding the

plaintiffs from inquiring where he went following his

release from the Institute of Living. "This release,"

argues Pcolka, "was in March 1993, sorne two months

after the suits were institr.rted by some of the plaintiffs.

Since the plaintills allege activities which they claim

ocçurred between 1967 and 1982, it is difficult to

understand how this information is discoverable under

any circumstancas,"

While this argument has facial appeal, it is not consonant

with the applicable standald for pretrial discovery,

especially discovery by deposition, discussed snpra:

Discovery is pelmissible if it may supply a plaintilf
with leads to discoverable evidence, an accepted use of
discovery. 4 Moore's Federal Practice tf 26.56[1]. p. 26-104.

Pcolka's motion for a protective order with respect to

whele he went following his release flom the h"rstitute of
Living is denied.

VIII

*17 Pcolka seeks a protective older with respect to

certain other questions asked during the deposition. As

to questions of whethcr Pcolka took rninors to his cabin

in New Harnpshire and whether he allowed children in
his rectory bedrooms, Pcolka's assertioll of his privilege

against self-incrimination is sustained in accordance with

the discussion ofthat privilege, supra,

Pcolka seeks a protective older based on his privilege

against selfl-incrimination with respect to the qnestion as

to whether he ever spoke with the Bishop regarding the

topic of sexnal abuse of children. Pcolka's assertion of
his privilege to this question has beer.r sustained in part

I of this opinion. "To sustain the privilege, it need only

be evident from the implications of the question, and the

setting in which it is asked, that a responsive answer to the

question or an explanation ofwhy it cannot be answered

might be dangerous because injurious disclosure could

result." Hollman v. United Stqte.r, supra, 341 U.S. 486-487 .

"Injurious disclosure" is not confined to answers that

would support a conviction but includes any statements

"which would lurnish a link in the chain of evidence

needcd to prosecnte," Id.,486.

Finally, Pcolka seeks a protective order with respect

to why he took off a year when attending St. John's

Seminaly. He argues that "[t]his event occurred prior to
the time he became a priest and predated the first ol the

plaintilfls claims by many years; Since it is not lelated to

any issue in the case, nor likely to lead to discoverable

evidence, the defendant's motion for protective order

should be granted in this regard." The court agrees.

Discovery "is not without limits." 4 Moore's Federal

Practice 11 26.5[1], p. 26-96, At some point in the remote

past, materiality ceases. This question is beyond that
point.

IX

The plaintiffs'motion to compel seeks an order requiring

Pcolka to answer questions asked of him regarding

what was said in a meeting in which he, his lawyer, a

representative ol the Diocese, and the Diocese's lawyer

were present. Pcolka claims that communications made in

that meeting are protected by the attorney-client privilege.

The court disagrees.

"lt is obvious that professional assistance would be of
little or no avail to the client, unless his legal adviser were

put in possession ol all the lacts relating to the subject

mattel of inquiry or litigation, which, in the ir.rdulgence

of the fullest confidence, the client could cornmnnicate.

And it is equally obvious that there would be an end
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to all conñdence between the client and attorney, if the

latter was at liberty or cornpellable to disclose the facts

of which he had thus obtainecl possession; and hence it
has become a settled lule of evidence, that the confidential

attorney, solicitol or counseloL can never be called as a

witness to disclose papel's committed or commuuications

made to him in that capacity, unless the client himself

consents to sr.rch disclo sure." Goddard v. Gardner,28 Co¡rn.

172, 174 (1859). " 'Communications betweeu client and

attorney are privileged whetr made in confidence for the

purpose ol seeking legal advice. Do-¡'la ,'. Reeve:s, l12

Corrn. 521, 523, 152 A. 882 (1931); Tait & LaPlante,

Handbook ol Connecticut Evidetrce (1976) $ 12.5. By

oontrast, statements made in the presence of a third
party are usually not privileged because there is theu no

reasonablç expectation of confìdentialily. State v. Colton,

174 Conn. 135, 138-39, 384 A,.2d343 (1977); McConnick,
Evidence (2d 8d.1972) 91, p. 188.' State v. Cctscone,

195 Conn. 183, 186, 481 
^.2d 

186 (1985). The presence

of certain third parties, however, who are agents or

employees ofan attorney or client, and who are necessary

to the consultatiot.t, will not destroy the confidential

nature of the commur.rications. Slole v. Cu:scone, supra,

186-87 n. 3." Stute v. Gorclon, consultation, will not

destroy the conlidential nature ol the communicatio¡rs.

Stcttc t,. Casconc, supra, 186-87 n.3." Stcttc v. Gordon, 191

Conn. 413, 423-424,504 A.zd 1020 (1985); see State v'

Eugan, 37 Conn.App. 2l3, 216,655 A.2d 802 (1995).

*18 "The burden of proving the facts essential to

the privilege is on the person asserting it. [citations
omitted.l This burden, includes, of course, the burden

of proving the essential element that the communication

was confidential." State v. Hattnct, 150 Conn. 451 ,466,
l9l A.2d 124 (1963). Here, Pcolka has not carried that

burden. The attorney-client privilege is strictly construed.

Turner's Appeal, 72 Conn. 305, 318, 44 A, 310 (1899).

With respect to the pelsons present other than Pcolka

ancl his attorney, "even if we might predicate a desire

for confidence by the client, the policy of the privilege

would still not protect him, because it goes no fttrther

than is necessary to secure the client's subjective freedonl

of consultation." 8 'Wigmore on Evidence (McNaughton

rev. l96l) $ 2311, pp.602-603.27 Th" plaintifls' motion

to compel with respect to communications made in the

meeting with the Diocese and its attorney is granted.

Order uccorelingly

All Citations

Not Reported in 4.2d, 1995 WL 348181

Footnotes
'l Practice Book "Sec. 221. Protective Order (Discovery and Depositions) Upon motion by a party from whom discovery is

sought, and for good cause shown, the court may make any order which justice requires to protect a party from annoyance,

embarrassment, oppression, or undue burden or expense, including one or more of the following: (1) that the discovery

not be had; (2) that the discovery may be had only on specified terms and conditions, including a designation of the time

or place; (3) that the discovery may be had only by a method of discovery other than that selected by the party seeking

discovery; (4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;

(5) that discovery be conducted with no one present except persons designated by the court; (6) that a deposition after

being sealed be opened only by order of the court; (7) that a trade secret or other confidential research, development,

or commercial information not be disclosed or be disclosed only in a designated way; (8) that the parties simultaneously

file specifìed documents or information enclosed in sealed envelopes to be opened as directed by the court."

2 Praclice Book "Sec. 231. Order for Compliance; Failure to Answer or Comply with Order (Discovery and Depositions)

lf any party has failed to answer interrogatories or to answer them fairly, or has intentionally answered them falsely or

in a manner calculated to mislead, or has failed to respond to requests for production or for disclosure of the existence

and contents of an insurance policy or the limits thereof, or has failed to submit to a physical or mental examination, or

has failed to comply with a discovery order made pursuant to Sec. 2304, or has failed to comply with the provisions of

Sec. 232, or has failed to appear and testify at a deposition duly noticed pursuant to this chapter, or has failed othen¡rise

substantially to comply with any other discovery order made pursuant to Secs. 222,226, and229, the court may, on

motion, make such order as the ends of justice require.
"Such orders may tnclude the following:
"(a) The entry of a nonsuit or default against the party failing to comply;

"(b) The award to the discovering party of the costs of the motion, including a reasonable attorney's fee;
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"(c) The entry of an order that the matters regarding which the discovery was sought or other designated facts shall be

taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order;

"(d) The entry of an order prohibiting the party who has failed to comply from introducing designated matters in evidence;

"(e) lf the party failing to comply is the plaintiff, the entry of a judgment of dismissal'

"The failure to comply as described in this section may not be excused on the ground that the discovery is objectionable

unless written objection as authorized by Secs. 222,226, and 229 has been filed."

Practice Book g 247(c) provides: "At any time during the taking of the deposition, on motion of a party or of the deponent

and upon a showing that the examination is being conducted in bad faith or in such manner as unreasonably to annoy,

embarrass, or oppress the deponent or party, the court in which the action is pending may order the officer conducting the

examination forthwith to cease taking the deposition, or may limit the scope and manner of the taking of the deposition

as provided in Sec. 221 . lf the order made terminates the examination, it shall be resumed thereafter only upon the order

of the court in which the action is pending."

At the deposition, Pcolka asserted his privilege against self-incrimination to the following questions:

"Have you had homosexual relations with anybody in 1970?"

"lsn't it a fact that Mr. [name deleted] participated with you in the touching and [sic] of children

when you were a parish priest?"

"Up until the time that you graduated from Fairfield Prep., did you have any homosexual

relationships with anyone?"

"l'm asking you now whether you had any homosexual relationships up until the time you graduated

from Fairfield Prep."

"Did you have any relationships with any, when you were at Fairfield Prep, with any females, sexual

relations with any females."

"When you entered the seminary, were you sexually active prior to entering the seminary?"

"So it's your contention that it's a criminal violation to be sexually active in the 1950's; is that it?"

"You are doing that [invoking the Fifth Amendment privilege against self-incrimination] knowingly

and you're doing that þecause you have fear of prosecution for any sexual activities that you may

have committed or been involved with in the 1950's; is that correct, sir?"

"Now did you engage in any homosexual activities in the seminary?"

"Did you have any voluntary sexual relations with any priest or any other student while you were

at St. Thomas Seminary?"

"Would you tell me whether you observed priests having sexual activity with students at St. Thomas

while you were there?"

"Were you yourself ever sexually abused by anyone as a minor?"

"So you are refusing to answer on the Fifth Amendment grounds whether anybody abused ¡¿ou

as a minor?"

"Did you ever invite children up to that place in New Hampshire?"

"Was there any discussion among the students regarding homosexuality which might have been

occurring at the seminary?"

"D¡d you ever have any conversations with Bishop Eagan regarding the sexual abuse of children?"

"Did you ever treated [sic] in the lnstitute of the [sic] Living because of the sexual proclivities and

problems that you had?"

"Did you have any discussions with the director of vocations regarding the problems you were

having at St. John's Seminary?"

"Were you engaged in homosexual activity, voluntary and consenting homosexual activity with

students and faculty members while you were at St. John's Seminary?"

"Were any complaints made against you while you were at St. John's Seminary because of
homosexual activity between you and other students and/or faculty members?"

"Did you see a psychiatrist because you were having sexual problems while you were at St. John's

Seminary?"
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"Did you tell anybody in the Bridgeport diocese about your homosexual activity?"

"Now did you have any consensual homosexual relations with faculty or students at St. John's

Seminary in Brighton?"

"Did you have any homosexual relations with any minors while you were attending St. John's

Seminary whether the acts occurred at the seminary or at any other place?"

"Did you have any heterosexual relations with any minors while you were attending St. John's

Seminary whether those acts occurred at the seminary or outside of the seminary?"

"Did you at any time while you were at the seminary break your vow of celibacy?"

"Are you suggesting that a violation of the vow of celibacy is a criminal act in the State of

Connecticut?"

"So let me ask you, have you ever broken the vows of celibacy?"

"Are you capable of answering that question on the grounds of the Fifth Amendment?"

"You consider yourself heterosexual?"

"But you refuse to answer whether you consider yourself heterosexual; is that correct?"

"Do you consider yourself homosexual?"

"Do you consider yourself a pedophile?"

"Did you ever have sexual relations with George Rosado?"

"Did you ever sodomize George Rosado?"

"Did you ever have oral sex with George Rosado?"

"Did you ever sodomize William Slossar?"

"Did you ever have oral sex with William Slossar?"

"Did you ever tie him down to a bed and beat him?"

"Was William Slossar ever up to New Hampshire?"

"Was George Rosado ever up to New Hampshire?"

"Did you ever have sexual relations with Diane Sherman?"

"Did you have any discussions with anybody in the Bridgeport diocese in '1976 regarding the sexual

activity that you had with Diane Sherman?"

"Did you ever seek such help [for sexual problems] yourself?"

"During that year that you were out, did you have any homosexual relations with anyone?"

"Did you have any heterosexual relations with anybody?"

"Have you ever had any unusual attraction to young children both male and female?"

"And did you in fact have children up in your bedroom when you were at the St. Benedict's did

you not?"

"Did you have any women in your room at St. Benedict's?"

"Did you ever have sexual relations with a female student in the convent?"

"Do you recall seeing children on the-in the living apartments thatwere on the second floor of the

rectory at St. John's?"

"You refuse to answer whether you ever saw children there? ls that what you're saying?"

"Did you ever have any children in the-in your quarters in the bedroom of St. John's in your

apartment?"

"Did you ever tie any students naked to the bed while you were an ass¡stant pastor on the second

floor rectory at St. John's in Bridgeport?"

"ln the course of training these boys, would you ever fondle them?"

"As you trained these boys, and as they said mass and left the alter, would you ever hug them,

kiss them or touch them on the buttocks?"

"Now, did you ever bring any of the alter boys that were at St, John's up to your place in New

Hampshire?"
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"Did you ever discuss with a spiritual advisor the fact that you had a problem keeping your hands

and the rest of your body away from children?"

"And do you recall during the course of those retreats whether you told anyone that you had sexual

relations with young men or young women?"

"Did you discuss with any representat¡ve of the diocese the fact that during those retreats that you

had sexual relations with young men and women under the age of majority?"

Pcolka also asserted a privilege against self-incrimination regard what he was told by Monsignor Cusack with whom

he met in the early 1980's regarding claims of sexual abuse brought against Pcolka.

5 General Statutes "Sec. 52-199. Questions which need not be answered. Self-incrimination. (a) ln any hearing or trial, a

party interrogated shall not be obliged to answer a question or produce a document the answering or producing of which

would tend to incriminate him, or to disclose his title to any property if the title is not material to the hearing or trial.

"(b) The right to refuse to answer a question, produce a document or disclose a title may be claimed

by the party interrogated or by counsel in his behalf."

6 General Statutes S 51-35(b) provides: "A person shall not be compelled to give evidence against himself, except as

otherwise provided by statute, nor shall such evidence when given by him be used against him."

7 General Statutes "Sec. 54-193a. Limitation of prosecution for offenses involving sexual abuse of minor. Notwithstanding

the provisions of section 54-1 93, no person may be prosecuted for any offense involving sexual aþuse, sexual exploitation

or sexual assault of a minor except within two years from the date the victim attains the age of majority or seven years

after the commission of the offense, whichever is less, provided in no event shall such period of time be less than five

years after the commission of the offense."

General Statutes S 54-193 provides: "(a) There shall be no limitation of time within which a person may be prosecuted

for a capital felony, a class A felony or a violation of section 53a-54d.

"(b) No person may be prosecuted for any offense, except a capital felony, a class A felony or a violation of section

53a-54d, for which the punishment is or may be imprisonment in excess of one year, except within five years next after

the offense has been committed. No person may be prosecuted for any other offense, except a capital felony, a class

A felony or a violation of section 53a-54d, except within one year next after the offense has been committed.

"(c) lf the person against whom an indictment, information or complaint for any of said offenses is brought has fled from

and resided out of this state during the period so limited, it may be brought against him at any time within such period,

during which he resides in this state, after the commission of the offense.
"(d) When any suit, indictment, information or complaint for any crime may be brought within any other time than is
limited by this section, it shall be brought within such time."

8 The foregoing authorities were collected in the opinion of the court in Choi v. Sfafe supra, 560 A.2d 1113-1114

I At the time of the fìling of the subject motions, the plaintiffs had not provided Pcolka with a transcript of the deposition. At

the hearing of those motions, counsel provided Pcolka and the court with that transcript, at which time counsel identified

the pages of the deposition and the line numbers where the questions in issue could be located. However, in his post
hearing brief, Pcolka has not identified the specific questions to which his various claims of privilege apply. The court

could cull out only two questions which relate to the sexual misconduct of others. Those questions are:

"lsn't ¡t a fact that Mr. [name deleted] participated with you in the touching and [sic] of children

when you were a parish priest?"

"Do you recall seeing children on the-in the living apartments that were on the second floor of the

rectory at St. John's?"

10 Practice Book "243. Depositions Generally. ln addition to other provisions for discovery and subject to the provisions of
Sec. 217, any party who has appeared in a civil action, in any probate appeal, or in any administrative appeal where

the court finds it reasonably probable that evidence outside the record will be required, may, at any time after the

commencement of the action or proceeding, in accordance with the procedures set forth in this chapter, take the testimony
of any person, including a party, by deposition upon oral examination. The attendance of witnesses may be compelled
by subpoena as provided in Sec. 245. The attendance of a party deponent or of an offìcer, director, or managing agent

of a party may be compelled by notice to the named person or his attorney in accordance with the requirements of Sec.

244(a). The deposition of a person confined in prison may be taken only by leave of court on such terms as the court
prescribes." (Emphasis added.)
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11 Practice Book "21B. ln General (Discovery and Depositions). ln any civil action, in any probate appeal, or in any

administrative appeal where the court fìnds it reasonably probable that evidence outside the record will be required, a

party may obtain in accordance with the provisions of this chapter discovery of information or disclosure, production and

inspection of papers, books or documents material to the subject matter involved in the pending action, which are not

privileged, whether the discovery or disclosure relates to the claim or defense of the party seeking discovery or to the

claim or defense of an other party, and which are within the knowledge, possession or power of the party or person to

whom the discovery is addressed. Discovery shall be permitted if the disclosure sought would be of assistance in the

prosecution or defense of the action and if it can be provided by the disclosing party or person with substantially greater

facility than it could othenryise be obtained by the party seeking disclosure. lt shall not be ground for objection that the

information sought will be inadmissible at trial if the information sought appears reasonably calculated to lead to the

discovery of admissible evidence. Written opinions of health care providers concerning evidence of medical negligence,

as provided by PublicActs 1986, No. 86-338 12, shall not be subjectto discovery except as provided in that section."

12 Many of our discovery rules are patterned after federal rules. Súafe v. Cain,225 Conn.666, 688, 626 A.2d 296 (1993)

(Berdon, J., dissenting ); John F. Epina Realty, lnc. v. Space Realty, lnc., 194 Conn, 71,82, 480 A.zd 499 (1984); Sfafe

v. Shaw,185 Conn.372,386, 441 A.2d 561 (1981); ChryslerCreditCorp. v. FairtieØ ChryslenPlymoufh, 180 Conn.

223, 227 , 429 A.zd a78 (1980); Ceco Corporation v. Aetna lnsurance Co., Superior Court, Judicial District of Hartford-

New Britain, No.342934 (1994 Ct.Sup. 10010, 10011 (1994); Thomson v. Thomson, SuperiorCourt, Judicial District

of Fairfield, No. FA 93 03112205 (1994 Ct.Sup. 10917, 10918) (1994) ("Our deposition rules are patterned after the

federal rules of civil procedure.")', Mailloux v. McDonald, Superior Court, Judicial District of Litchfield, No. 48291 (1992

Ct.Sup. 3746,3749) (1992). This is true of Practice Book $ 218 which is patterned after the first paragraph of Rule

26(bX1) of the Federal Rules of Civil Procedure. However, Practice Book $ 218 uses the phrase "material to the subject

matter" whereas Fed,R.Civ.Proc. 26(b)(1) uses the phrase "relevant to the subject matter". "There are two components

to relevant evidence: materiality and probative value. Materiality looks to the relation between the propositions for which

the evidence is offered and the issues.... The second aspect of relevance is probative value, the tendency of evidence to

establish the proposition that it is offered to prove." McCormick on Evidence (3rd Ed.) $ 185. By crafting Practice Book

$ 218 with the word "material" rather than "relevant", the judges of the superior court enacted a rule which arguably is

broader than Rule 26, unfettered by connotations of "probative value". However, the two rules are sufficiently similar that

federal case law and scholarly treatises on Rule 26 are entitled to "special precedential value". Ptouffe v New York, N.H.

& H.R. Co.,160 Conn, 482,487,280 A.2d 359 (1971).

1 3 The defendants have denied that Pcolka was "employed" by the Diocese. The court has held in this case that, at this stage

of the litigation and "if only for purposes of discovery, it is appropriate to treat the Diocese as the employer." Memorandum

of Decision Re Motions for Protective Orders, December 8, 1994.

14 As gleaned from the transcript by the court from page references provided by the parties, those questions are as follows:

"What were the physical problems that you had [at St. John's]?"

"Now l'm going to ask you what psychiatrist did you see?"

"Did you ever see a Dr. Sires as a psychiatrist?"

"Have you seen reports of Dr. Sires regarding your psychological state?"

"Did you see Dr. Meshkin as you were a seminarian for psychiatric problems?"

"Were you ever treated in the lnstitute of the Living because of the sexual proclivities and problems

that you had?"

"Did you see a psychiatrist because you were having sexual problems while you were at St. John's

Seminary?"

"You saw Dr. Sires?"

"Why did you see Dr. Sires? What were your complaints?"

"Why did you see Dr. Sires. I don't care what his records say. Why did you see him?"

"What did Dr. Sires tell you was wrong with you?"

"Why did you see Dr. Meshken?"

"What did Dr. Meshkin do for you?"

"For how long a period were you in the lnstitute of the Living during 1993?"

"When did you leave the lnstitute of the Living in 1993?"
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"When you left the lnstitute of the Living, why did you leave it?"

"Why did you leave the lnstitute of the Living?"

"Did you leave voluntarily or involuntarily?"

"Why did you enter the lnstitute of the Living?"

"Now, were you ever, just answer yes or no, ever shown any psychiatric records regarding your

care and treatment? By anyone?"

"What was the reason you were up there [at the lnstitute of Living] at that time?"

"Why did you see a psychiatrist before December of 1960?"

"Did you speak to anybody at the seminary before you started to get psychiatric help?"

"ln other words you are refusing to answer whether you spoke with anyone at the seminary before

you received psychiatric help?"

"Why did the diocese recommend that you see a psychiatrist?"

"Let me ask you this: Dr. Sires reports that you have problems of late adolescence when he saw

you in 1960. What were those problems of late adolescence that you had?"

"Did you have any problems of late adolescence in 1960?"

"Did you exhibit a neurotic reaction in 1960?"

"Were the problems that you had sex related in 1960?"

"Now Dr. Sires concludes on his report directly to the seminary with a copy to the Bridgeport chancellery office dated

March 21st of 1962 final recommendation, "if there is any question of this man's stability or ability, lwould recommend

psychological testing before final vows." Did you ever have any psychological testing before you received your fìnal

vows?
"So you are going to refuse to answer whether you yourself ever took any psychological testing from the time that you

saw Dr. Sires up until the time of your fìnal vows; is that correct?"

"And it was suggested that you leave the seminary; is that correct?"

"Are you telling us then it was a doctor that suggested that you leave the seminary?"

"Why did you tell him [Father Curtis] you wanted to take a year off?"

"Did you discuss with him [Monsignor McLaughlin] any problems that you had with your sexual

drive or adequacy?"

"Anything that you said to Monsignor McLaughlin you are making the doctor/patient relationship

claim about it?"

"Now during that summer-during that year that you were out, were you receiving psychiatric care?"

"While you were at St. Benedict's, did you ever seek psychological or psychiatric attention?"

"While you were at St. John's in Bridgeport, did you ever seek psychological or psychiatric care

and attention?"

1 5 General Statutes "Sec. 52-146o. Disclosure of patient communication or information by physician, surgeon or health care

provider prohibited. (a) Except as provided in sections 52-146cto 52-146j, inclusive, and subsection (b) of this sect¡on,

in any civil action or any proceeding preliminary thereto or in any probate, legislative or administrative proceeding, a

physician, surgeon or other licensed health care provider shall not disclose (1) any communication made to him by, or

any information obtained by him from, a patient or the conservator or guardian of a patient with respect to any actual or

supposed physical or mental disease or disorder or (2) any information obtained by personal examination of a patient,

unless the patient or his authorized representative explicitly consents to such disclosure."

16 Notably, in State v. Lizotte, 200 Çonn. 734,742,517 A.2d 610 (1986), the court held that an amendment to General

Statutes S 52-146k, which confers a privilege between a battered woman's counselor and the victim, was not retroactive.

This holding was overruled in Sfafe v. Magnano, 204 Conn. 259, 284, 528 A.2d 760 (1987), but only for the reason that

the amendment had been "clarifying" legislation.

17 General Statutes "52-146c. Privileged communications between psychologist and patient. (a) As used in this section:
"(1) 'Person' means an individual who consults a psychologist for purposes of diagnosis or treatment;
"(2) 'Psychologist' means an individual licensed to practice psychology pursuant to chapter 383;
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"(3) 'Communications' means all oral and written communications and records thereof relating to the diagnosis and

treatment of a person between such person and a psychologist or between a member of such person's family and

a psychologist;

"(4) 'Consent' means consent given in writing by the person or his authorized representative;

"(5) 'Authorized representative' means (A) an individual empowered by a person to assert the confidentiality of

communications which are privileged under this section, or (B) if a person is deceased, his personal representative or

next of kin, or (C) if a person is incompetent to assert or waive his privileges hereunder, (i) a guardian or conservator

who has been or is appointed to act for the person, or (ii) for the purpose of maintaining confidentiality until a guardian

or conseryator is appointed, the person's nearest relative.

"(b) Except as provided in subsection (c) of this section, in civil and criminal actions, in juvenile, probate, commitment

and arbitration proceedings, in proceedings preliminary to such actions or proceedings, and in legislative and

administrative proceedings, all communications shall be privileged and a psychologist shall not disclose any such

communications unless the person or his authorized representative consents to waive the privilege and allow such

disclosure. The person or his authorized representative may withdraw any consent given under the provisions of this

section at any time in a writing addressed to the individual with whom or the office in which the original consent was

filed. The withdrawal of consent shall not affect communications disclosed prior to notice of the withdrawal.

"(c) Consent of the person shall not be required forthe disclosure of such person's communications:

"(1) lf a judge finds that any person after having been informed that the communications would not be privileged, has

made the communications to a psychologist in the course of a psychological examination ordered by the court, provided

the communications shall be admissible only on issues involving the person's psychological condition;

'(2) lf, in a civil proceeding, a person introduces his psychological condition as an element of his claim or defense or,

after a person's death, his condition is introduced by a party claiming or defending through or as a beneficiary of the

person, and the judge finds that it is more important to the interests of justice that the communications be disclosed

than that the relationship between the person and psychologist be protected;

"(3) lf the psychologist believes in good faith that there is risk of imminent personal injury to the person or to other

individuals or risk of imminent injury to the property of other individuals;

"(4) lf child abuse, abuse of an elderly individual or abuse of an individual who is disabled or incompetent is known

or in good faith suspected;
"(5) lf a psychologist makes a claim for collection of fees for services rendered, the name and address of the person

and the amount of the fees may be disclosed to individuals or agencies involved in such collection, provided notification

that such disclosure will be made is sent, in writing, to the person not less than thirty days prior to such disclosure.

ln cases where a dispute arises over the fees or claims or where additional information is needed to substantiate the

claim, the disclosure of further information shall be limited to the following: (A) That the person was in fact receiving

psychological services, (B) the dates of such services, and (C) a general description of the types of services; or

"(6) lf the communications are disclosed to a member of the immediate family or legal representative of the victim

of a homicide committed by the person where such person has, on or after July 1, 1989, been found not guilty of

such offense by reason of mental disease or defect pursuant to section 53a-13, provided such family member or legal

representative requests the disclosure of such communications not later than six years after such finding, and provided

further, such communications shall only be available during the pendency of, and for use in, a civil action relating to

such person found not guilty pursuant to section 53a-13."

As gleaned from the transcript by the court from page references provided by the parties, those questions are as follows:

"What were the physical problems that you had [at St. John's]?"

"Did you ever see a Dr. Sires as a psychiatrist?"

"Have you seen reports of Dr, Sires regarding your psychological state?"

"Did you see Dr. Meshkin as you were a seminarian for psychiatric problems?"

"Were you ever treated in the lnstitute of the Living because of the sexual proclivities and problems

that you had?"

"Did you see a psychiatrist because you were having sexual problems while you were at St. John's

Seminary?"

"You saw Dr. Sires?"

"Why did you see Dr. Sires? What were your complaints?"
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"Why did you see Dr. Sires. I don't care what his records say. Why did you see him?"

"What did Dr. Sires tell you was wrong with you?"

"Why did you see Dr. Meshken?"

"What did Dr. Meshkin do for you?"

"For how long a period were you in the lnstitute of the Living during 1993?"

"When did you leave the lnstitute of the Living in 1993?"

"When you leftthe lnstitute of the Living, why did you leave it?"

"Why did you leave the lnstitute of the Living?"

"Did you leave voluntarily or involuntarily?"

"Why did you enter the lnstitute of the Living?"

"Now, were you ever, just answer yes or no, ever shown any psychiatric records regarding your

care and treatment? By anyone?"

"What was the reason you were up there [at the lnstitute of Living] at that time?"

"Why did you see a psychiatrist before December of 1960?"

"Did you speak to anybody at the seminary before you started to get psychiatric help?"

"ln other words you are refusing to answer whether you spoke with anyone at the seminary before
you received psychiatric help?"

"Why did the diocese recommend that you see a psychiatrist?"

"Let me ask you this: Dr. Sires reports that you have problems of late adolescence when he saw
you in 1960. What were those problems of late adolescence that you had?"

"Did you have any problems of late adolescence in 1960?"

"Did you exhibit a neurotic reaction in 1960?"

"Were the problems that you had sex related in 1960?"

"Now Dr. Sires concludes on his report directly to the seminary with a copy to the Bridgeport chancellery office dated
March 21st of 1962 final recommendation, "if there is any question of this man's stability or ability, I would recommend
psychological testing before final vows." Did you ever have any psychological testing before you received your fìnal

vows?
"So you are going to refuse to answer whether you yourself ever took any psychological testing from the time that you

saw Dr, Sires up until the time of your final vows; is that correct?"

"And it was suggested that you leave the seminary; is that correct?"

"Are you telling us then it was a doctor that suggested that you leave the seminary?"

"Why did you tell him [Father Curtis] you wanted to take a year off?"

"Did you dtscuss with him [Monsignor McLaughlin] any problems that you had with your sexual
drive or adequacy?"

"Anything that you said to Monsignor McLaughlin you are making the doctor/patient relationship

claim about it?"

"Now during that summer-during that year that you were out, were you receiving psychiatric care?"

"While you were at St. Benedict's, did you ever seek psychological or psychiatric attention?"

"While you were at St. John's in Bridgeport, did you ever seek psychological or psychiatric care
and attention?"

1 I "lf improper, bad faith, or oppressive questions are asked during a deposition, the procedure is for counsel to immediately
contact a Superior Court Judge for a ruling[;] Practice Book 247(c)[;] not direct a witness to refuse to answer a question...."

Goenne v. Aetna Life & Casualfy Co., Superior court, Judicial District of Hartford-New Britain at Hartford, No. 511006
(1994 Ct.Sup. 2108,2111-2112) (1994) (Corradino, J.). ln some judicial districts, however, where judicial resources are

especially scarce, this procedure may be utopian, To expect to contact a Superior Court judge on the same day of the
deposition, let alone immediately, may be unrealistic. lndeed, in many judicial districts, the procedure virtually is unheard
of. To compound the problem, in a case such as this it may be necessary to contact the judge who has familiarity with
the case.
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20 General Statutes S 52-146b, entitled "Privileged communications made to clergyman," provides: "A clergyman, priest,

minister, rabbi or practitioner of any religious denomination accredited by the religious body to which he belongs who is

settled in the work of the ministry shall not disclose confidential communications made to him in his professional capacity

in any civil or criminal case or proceedings preliminary thereto, or in any legislative or administrative proceeding, unless

the person making the confidential communication waives such privilege herein provided."

21 ln the House of Representatives, Representative Gerald Stevens remarked that "it may come as a surprise to some of

the members of the General Assembly but there is no statutory privilege in the State of Connecticut which today attaches

to the communications made between an individual and his priest, rabbi, or practitioner of the particular faith to which

he belongs. I am sure we will all agree that there should be a legally recognized privilege between a minister of any

faith and the person who communicates information to him in confidence. This is the purpose behind this bill and the

amendment which you have on your desk establishes this privilege and requires that the person who has made the

confidential communication must waive his right not to have that information revealed before it can be revealed before

a court, administrative, or legislative body.... The amendment ... will establish in the State of Connecticut the right of a

minister of a particular faith to remain silent concerning a confidential communication unless that right was waived by

the person who has passed the information on [to] the minister of his faith...." 12 H.R.Proc., Pt.7,1967 Sess., pp. 7-8.

Representative Torpey added: "Mr. Speaker, this bill protects the clergyman who refuses to reveal what has been told to

him in confìdence. But more impoñant it protects the right of the public to confide in the clergy. Forty-four states now have

such a law. Not one of the forty-four states repealed the law after enacting it. This is sound public policy and I am certain

most citizens believe they already have this legal protection in their confidential dealings with the clergy...." (Emphasis

added.) ld., 8. ln the Senate, Senator Jay Jackson remarked: "This is important new legislation creating a privilege

between a person and any ordained or licensed clergyman of any religion established in this state or any other state who

has settled in the work of his ministry so long as the communication between the two is confidential and is made to the

clergyman in his professional capacity," 12 Senate Proc., Pt. 5, 1967 Sess., p.30.

22 On appeal, the defendant in Sfafe v. Jones, supra, 205 Conn. 736, claimed that the "questions deprived him of his rights

to due process, to a fair trial, to freedom of religion, and to equal protection of the laws." While he prevailed on none

of these claims, the court, uncharacteristically, took the occasion to "remind the state ... that it must exercise caution

when exploring lines of questioning that implicate religious belief." |d.,740. Said the court: "The state should avoid any

inquiry into or reference to religious belief or practices unless the nature of the case makes religious belief an unavoidable

issue." lbid.

23 Thomas Day was the Reporter of the Supreme Court of Errors of the State of Connecticut for over fifty years, from 1802

to 1853. See Obituary, 23 Conn., pp. 668, 669 (1855).

24 Other recent statutory enactments should not be overlooked. Communications between a psychologist and patient,

between a psychiatrist and patient, between a battered women's or sexual assault counselor and victim are now

privileged. See General Statutes $$ 52-146c, 52-146d, 52-146e, 52-146'1, 52-146k. This is significant because many

members of the clergy now receive training in marriage counseling, psychology and the handling of personality problems;

Scoff v. Hammock, 133 F.R.D. 610,615 (D.Utah 1990); and are sought out forthose purposes. The Scott court opined

that the same considerations which underlie such statutory privileges "suggest a broad application of the privilege for

communications to clergymen." lbid.

25 Rule 501 of the Federal Rules of Evidence provides: "Except as otherwise required by the Constitution of the United

States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the
privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the

common law as they may be interpreted by the courts of the United States in the light of reason and experience. However,

in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule

of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in

accordance with State law."

26 Practice Book $ 351 provides in pertinent part: "lf a party fails to comply with an order of court .,, he may be nonsuited ...

by the court."

27 Upjohn v. United Sfafes, 449 U.S. 383, 101 S Ct. 677, 66 L.Ed.2d 584 (1981), on which Pcolka relies, is plainly inapposite.
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United States District Court,
D, Oregon.

UNITED STATES of America, Plaintiff,

v.

$r7,98o.oo IN UNITED STATES

CURRENCY, in rem, Defendant.

No. 3:rz-cv-o1463-MA.
I

Signed Sept. 30, 2014.

Attorneys and Law Firms

S. Amanda Marshall, United States Attorney, District
of Oregon, Annemarie Sgarlata, Assistant United States

Attorney, Portland, OR, for Plaintiff.

Brian L. Michaels, Eugene, OR, for Claimant Donna
Dickson.

OPINION AND ORDER

MARSH, Judge.

*l This civil folleiture proceeding comes belore the

Court on Plaintiffs Motion for Summary Judgrrent or
to Strike Claim (# 3l) and Claimant Donna Dickson's
Arnended Motion lor Leave to File Amended Claim
(# 36). For the reasons set forth below, the Court
denies Claimant's Motion to Amend and grants Plaintiffs
Motion for Summary Judgment or to Strike Claim.

FACTUAL BACKGROUND

The material lacts are undisputed and taken from
the parties' snbmissions on summary judgment, the

Declaration of Mark Cromwell (# 2) submitted along with
Plaintiffls Complaint, and the Declaration of Clairn (# 6)

filed by Clairnant Donna Dickson.

On January 27 ,2012, Officer Rob Havice of the Medford
Police Department and a narcotics-detection canine were

inspecting packages being olfloaded from an airplane and

sorted tbr delivcry via FedEx. The narcotics-detection

canine alerted to a package addressed to Claimarlt. Based

on the alert of the narcotics-detection cauine, Offìcer

Havice seized the box and obtained a warrant to search

the package.

Before opening the package, Detective Cromwell noted

that it was addressed to Claimant at an address on Jaynes

Drive in Grants Pass, Oregon. Detective Cromwell noted

the shipper's address was listed as "G & CO." with
an address in Astoria, New York. The phone number

associated with the sender's address was the sanre as that

listed for the recipient. In addition, Det. Cromwell noticed

the exterior of the box was heavily taped with all of the

edges and seams çovered by multiple layers of packing

tape. When Offìcer Havice opened the box, the olficets

found a second box with the seams and edges heavily

taped in a similar fashion. Upon opening the second box,

the officers located the Defendant Currency sealed inside

several layers of vacuum-sealed plastic. The officers lound

a dish soap-like substance with a heavy lragrance between

the layers ol vacuum-sealed plastic.

Alter Plaintifl instituted this lorleitule proceeding on

Angust 13, 2012, Claimant submitted a Declaration of
Claim on Septernber 24, 2012, asserting a possessory

interest in the Defendant Currency. When asked in
her deposition to explain her possessory interest in

tlre Delendant Culrency, Clainrant responded "[i]t's my

lroney." Claimant's Dep. at 26. Claimant invoked her

Filth Arnendment privilege against self-incrimination
when asked to explain "how it is [rer] money," why she

believes it is her money, the circnr¡stances surrounding
her possessory interest in the cnrrency, and under what
circumstances she acquired an ownership interest in her

currençy. Claimant Dep. at 26,34. Clatmant also invoked
her Fifth Amendment rights to avoid answering questions

on a wide variety of subjects, including wl'rether she

was expecting the parcel, whether she was familiar with
the listed sender or the sender's address, whether the

Defendant Currency was ever in her possession, whether

anybody had asked her to receive a parcel on their
behalf in the past ten years, and whether she had any
documentatiorr showing that the Delendant Cnrrency
belonged to her. Claimant Dep. at l0-13, 26,28,34,31 ,41,
47. In snm, aside from testifying the Delendant Currency
was her money, Claimant refused to answer any questions

about her relationship to the Defendant Currenoy.
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x2 In her responses to Plaintiffs First Request for
Production Claimar.rt asserted that she had no personal

or business incoure tax returns o[ wage ot' earnings

statements fol the last live years. Claimant's' Resp. to

Pl.'s First Request lor Prod. at 3. Claimant invoked,

alnong other objections, her Fifth Amendment privilege to

avoid responding to various requests concerning financial

docurnents, business records, and additional tax forms.

Claimant's Resp. to Pl.'s First Request for Prod. at 4-9.

On June 10, 2014, after the parties litigated a Motion
to Dismiss and completed discovery, Claimant moved

to suppress all evidence obtained frorn the package

and Plaintifl moved to strike the claim and, in the

alternative, for sumn-rary judgment on the grounds that

Claimant lacked standing. On July 14, 2014, along with
her Response (# 35) to Plaintiffls Motion to Strike or

for Summary Judgment, Claimant fìled a Motion lor
Leave to File Amended Claim (# 36) seeking to allege

an ownership interest in the Defendant Currency instead

of her previously pled possessory interest. On August
4, 2014, Plaintilf subrnitted its Reply Mernolandum
and a response opposing Claimant's Motion lor Leave

to File Amendecl Claim. The Court took Plaintiffs
Motion for Surnmary Judgment or to Strike Claim
and Clairnant's Motion for Leave to File Arnended

Claim under advisement, withholding consideration of
Claimant's Motion to Suppress Evidence until after

resolution of the current Motions, if necessary.

DISCUSSION

l. Claimønt's Motionfor Leøve to File Anrcnded Clqínt

When a party moves to amend a pleading outside the

period for amendment as a matter of course, "[t]he
court shonld freely give leave when jr,rstice so reqnires."

Fed.R.Civ.P. l5(a)(2); UniteclStote:s t,. $11,500.00 in U.S.

Currenc'-t,, 710 F.3d 1006, l0l3 (gth Cir.20l3). Factors

relevant to whether amendment shall be permitted are

undue delay in fìling the motion to amend and delay

or extension of the proceedings, prejudice to the non-

ruroving party, bad läith on the part of tl.re rnoving party,

and flr"rtility of the proposed arnendment. S¿e 81 I ,500.000

in (.J.5. Currency, 710 F.3d at 1009; Ameri.rourt'eBergett

Corp. v. Dial.t'sist West, Ittc., 465 F'.3d 946, 953 (9th

Cir.2006); Lockhcctl Mctti.n C'orp. v. Nctwork Soluti.ons,

Inc., 194 F.3d 980, 986 (9th Cir.l999); Acri v. Int'l Ass'n

of Machinisls &. Aerospace Worlcers, TSl F.2d 1393, 1398

(9th Cir. i986). "[L]ate amendments to assert new theories

are llot reviewed favorably when the facts and the theory
have been known to the party seeking amendment since

the inception of the cause ol action." Acri,781 F.2d at

I 398.

A. Undue Delay in Filing the Motion to Amend

In evaluating undue delay, the court considers " 'whether

the moving party knew or should have known the facts

and theories raised by the amendment in the original
pleading.' " Ameri.sourceBergen Corp., 465 F.3d at 953

(quoting Jack:;onv. Bankof Hawaii,902F.2d 1385, 1388

(9th Cir.l990)). The Ninth Circuit has "held that an eight-

month delay between the time of obtaining a relevant

fact and seeking a leave to amend is unreasonable." Id.

(citing Texaco, Inc. v. Ponsoldt, 939 F,2d 794,799 (gth

Cir.l99l)). A motion to amend made near or after the

close of discovery necessitates reopening discovery and

therefore delays the proceedings. Solotnon v. N. Ant Li.fe

ctnd Cas. Ins. Co,, l5l F.3d I 132, I 139 (9th Cir. 1998).

*3 In this case, Clairnant certainly knew the alleged facts

-hel testimony that the Defendant Currency is "[rer]
money"-at the time she liled her original claim. Claimant
Dep. at 26. Moreover, the difference between alleging

an ownership interest and alleging a possessory interest

is a fundamental concept at tl're pretrial stages of civil
forfeiture proceedings, such that any competent attorney
in a forfeiture action would appreciate the well established

distinction between the interests and the signifìcance

tlrereof. See, e.g,, United States v, 8999,830,00 in U.S.

Currenc'y,704 F .3d 1042,104243 (9Lh Cir,2012): United

Statcs t,. 8133,420,00 in U .5, Currmcy, 6"12 F.3d 629,

63740 (9ft Cir.2012); United States v. 8100,348,00 in U. S,

Currenìict,,354 F.3d I I 10, I 119 (9th Cir.2004),

Clairnant has provided no reason for the nearly two-
year delay between the liling ol her claim and her

Motion for Leave to File Amended Claim. In light of the

straightforward but signifìcant factual and legal nature

of Clairnant's proposed amendrnent, the two-year delay

between the filing of the original clair¡ and the instant
motion to amend is rnanif-estly unreasonable. Moreover,
considering discovery has consumed a substantial portion
ol the two years of the pendency ol this proceeding,

reopening discovery at this point wor.rld cause fitrther
unreasonable delay in the proceedings. Accordingly, this
factor militates strongly toward denying the Motion for
Leave to Amend Claim.
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B. Prejudice to Plaintiff
"A need to reopen discovery and therefore delay the

proceedings supports a .,. fìnding of prejudice from a
clelayed motion to amend." Lor:klrce¿l Murtin Corp., 194

F.3d at 986 (citing Solomon, l5l F.3d at ll39). The

Ninth Circuit Court of Appeals has affirmed a fìnding

of prejudice when the amendment comes "at the elevcntl.r

hour, after discovery was virtually complete and [the
defendant's] motion for summary judgment was pending

before tlre court." Roberts v. Arízona Bd. of Regents, 661

F.2d 796, 798 (9th Cir. l98l).

This case is even further along in the proceedings than

that which the Ninth Circuit found prejudicial in Roberts,

as discovery was complete and PlaintifTs Motion for
Snmmary Judgment or to Strike Claim was pending when

Claimant moved to amend her clailn. Plaintiff asserts that
it would have conducted additional discovery on a variety
of issues had Claimant pled an ownership interest rather
than a possessory interest. Pl,'s Reply at 4. Indeed, the

showing a clairnant must make at sulrrmary judgrnent to
sr¡stain an alleged ownership interest is diflèrent thar.r that
which a clair¡ant must r.¡rake to derronstrate standing

based or.r a possessory interest. See 8999,830 in U.S.

Currcnc.y, 704 F.3d at 104243. As discussed in full below,

Claimant's refusal in discovery to provide any explanation
for her possessory interest in the Defendant Currency is

fatal to her claim as pled. See id. Thus, Plaintifls decision

not to pursue additional discovery was prudent in light
ol Claimant's pleadings. Claimar.rt's proposed eleventh-

hour amendment would, at a rninimum, force the Court to
reopen discovery and would therefore prejudice Plaintiff.
See Lot'lcltaccl Mart.in Corp ., 194 F.3d at 986; Roberts,66I
F.2d ar.798.

*4 Claimant argues, however, that Plaintiff was not
prejudiced because Claimant testified in her deposition
that it was her money, putting Plaintiff on notice ol
Claimant's ownership interest. Claimant's Dep. at 26.That
Plaintiff may have had sorne/àctuøl notice of Clairnant's

allegation of ownership, however, does not equate to
notice that Clairnant wottld pleud an ownership intercst,

especially in light ol the lact that she had not done so

lol the nearly two-year pendency ol this action. A party

must be able to rely on its opponent's pleadings in guiding
discovery. See McHenrlt v. Renne, 84 F.3d 1172, ll71-
78 (9th Cir.l996) (providing that an affirmative pleading

must "fully set[ ] forth who is being sued, for what

relief, and on 'ilhat theoly, with enough detail to guide

discovery."). Thus, the fact that Plaintiff arguably had

notice of Claimant's allegation of .factucil ownership ol the

Defendant Currency does not n-ritigate the prejudice to

Plaintifl in relying ou Claimant's pleading of a possessory

interest while conducting discovery. To hold otherwise

would force parties to conduct often wastefnl discovery on

myriad unpled, but arguably factually-plausible claims.

In snm, Plaintifl would be prejudiced by permitting

Claimant to change her standing theory at this late stage

of the proceedings because doing so would necessitate the

reopening of discovery. Accordingly, this factor militates
toward denying Claimant's Motion for Leave to Amend
Claim.

C. Bad Faith
Bad faith or garuesnlanship on the part of the moving
palty is another potential reasoll to deny a ¡lotion to
amencl a pleading. See 811,500,00 in U,S, Ctu'renc.t,,710

F.3d at l0l2; AntcrisourceBergen Corp.,465 F.3d at 951.

While the Court cannot be certain about Claimant's

sub¡ective motivations for waiting almost two years to
amend her claim to plead an ownership interest, the

factual and legal background suggest it was done in an

effort to gain a tactical advantage.

As noted, the legal significance of the distinction between

an ownership interest and a possessory interest would be

readily apparent to any competent forfeiture attorney,
Moreover, the factual basis of Claimant's newly alleged

ownership interest has unquestionably been known to
Claimant since belore she fìled her odginal Claim. Finally,
Clairnant has offered no explanation lor the delay in
pleading her ownership interest.

In light of the clifferencçs in the standing theories and

the loreseeable differences in Plaintilfs discovery and

litigation strategy based on whether Claimant alleged

a possessory or ownership interest, it is difficult to
conceive of any purpose other than gamesmanship behind

Claimant's failure to plead her ownership interest. Thr.rs,

although the Court cannot be certain of Clainrant's
subjective rlotivations, the considerable length of the

delay. Claimant's awaLeness ol the facts underlying the

amendment, the straightforward legal signilicance of the

change in standing theory, and the loreseeable irnpact

on Plaintiffs discovery strategy all suggest a tactical
motivation for Claimant's eleventh-hour change in her
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standing theory. Thus, this factor weighs in fävor of
denying Clairnant's Motion for Leave to Atnend Clairn.

D. Futility of Amendment
*5 " 'Futility of amendment can, by itself, justify the

denial of a motion for leave to amend.' " Gonzalez v.

Planned Parenthood of Los Angeles, 759 F.3d. 1112, l116
(9th Cir.20l4)(quoting Boninv, Cølderon,59 F.3d 815,845

(9tli Cir.1995)). V/hether Claimant's alleged ownership

intçrest would be sufficient to establish standing that

would survive Plaintiffs Motion for Surnmary Judgment

is a close question. In addition to the claimant's pleadings,

"[a] claimant asserting an ownership interest in the

defendant property, must also present 'some evidence

of ownership' beyond the mere assçrtion in order to
survive a motion for summary judgment." $133,420.00 in

U.S. Currenc¡t, 672 F,3d at 639 (quottng United Stcue,t

v. $81,000.00 in U.S. Currenc'¡,, 189 F.3d 28, 35 (lst
CiL.l999)). "The lact that property was seized from the

claimant's possession, for example, may be sufficient

evidence, when cor.rpled with a claim of ownership, to

establislr standing at the summary judgrnent slage." Id.

The only evidence in the record concerning Clain.rant's

ownership intet'est is: l) The seized paroel was addressed

to Clain.rant; and 2) Claimant's assertion at her deposition
that the Defendant Currency is "[her] money." Whether
this evidence is sufficient to meet even the low threshold
the Ninth Circuit described in $133,420.00 in U.S,

Currency is a close question. Notably, however, in light of
Claimant's very broad invocation of her Fifth Amendment

privileges to withhold testimony, I there is little Claimant
could testily to at trial. See i.d. at 640-42 $ providing that in
a forfeiture proceeding, the court rnay strike the testimony
of a witness who previously invoked her Fifth Amendment
privilege to prevent the "witness's improper use of the

F-ilth Amendrnent plivilege against self-incrimination as

a sword as well as a shield."). As such, Claimant would
very likely have to rely on the testimony ol others to

present additional evidence at trial. 2 Tllur, although
the Court does not go so far as to find Claimant's
ploposed amendrnent futile, this lactor does not provide a

countervailing reasoÍr to rlegate the pt'evious three fäctors.

In sum, Claimant's proposed amendment to the Claim
would lundatrrentally change her theoly olstanding after
tl.re close ol discovery. Clairnant has provided no reason

for the nearly two-year delay in amendment despite having

knowledge of all of the facts underlying the amendment

and a straightforward legal landscape. Finally, Claimant

would be plejudiced and these proceedings would be

unduly extended by the amendment because it would

require substantial additional discovery alter its initial
closure.

Accordingly, Claimant's Motion is precisely the sort of
late amendment "to assert new theories" that is not

reviewed favorably because "the facts and the theory have

been known to the party seeking amendment since the

inception of the cause of action." See AuL781 F.2d at

1398. Thus, the Court denies Claimant's Motion for Leave

to Amend Claim and Claimant must proceed under her

alleged possessory interest.

lÍ. Plaintiff s Motiott to Strike or for Sammøry ludgment
*6 Plaintiff n'ìoves to strike the Claim or, in the

alternative, fol summary judgment on the ground that
Claimant has lailed to establish a sullicient possessory

interest to confer standing, "The elements of standing

'must be supported in the same way as any other matter on

which the plaintiff bears the burden of proof, ¿.e,, with thç
manner and degree of evidence required at the successive

stages of the litigation .' " $l33,420.00 in U.S. Currenc.v,

672 F.3d at 638 (quoting Lujan v. Defenders o.f Wildlife,

504 U.S. 555, 56r (1992)).

At thc motion to strike stage, a claimant alleging a

possessory interest in the defendant property "must offer
some'factual allegations regarding how the claimant came

to possess the property, the nature of the claimant's

relationship to the property, and/or the story behind

the clairnant's control of the property,' " Id. (quoting

United Stctte.s v.8515,060,42 in U.S. Currencl,, 152 F.3cl

491,498 (6th Cir,l998)). " 'Mere unexpluinetl possessiott

will not be sufficient.' " Icl. (quoting United Stures v.

8191,910.00 in U.S. Currencv, l6 F.3d 1051, 1057 (9th

Cir.l994)) (emphasis in original). See also 8999,830.00 in

U.S. Currcncl,, 704 F.3d at 104243.

Claimant's factu¿rl allegations in her Claim read, in full:

Undersigned Declarant Donna
Dickson has a possessory interest in
all the property seized, as referenced

above. When this pl'operty was

seized there were no contlolled
substances discovered, nol' any
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crirninal activity of any sort. There

was no nnderlying basis to seize this

cun'ency other than the fact it was

currency.

Declaration of Claim (# 6) at l-2. Thus, the only
factual allegation in the Claim concerning the nature of
Claimant's possessory interest is that Claimant "has a

possessory interest in all the property seized." Id. Such a

conclnsory allegation plainly fails to "olfer some 'factual

allegations regarding how the claimant came to possess

the ploperty, the nature of the cìaimant's relationship

to the property, and/or the story behind the clairnant's

control of the propel1y.' " See I I 3 3 ,420.00 in U. S.

Current'y,, 672F.3d at 638, Thus, Claimant lails to allege a

possessory interest sufficient to survive a motion to strike
for lack of standing.

Even considering Claimant's deposition testimony and

the rest of the record on sulnmary judgrnent, Claimant
lalls well short ol carlying her burden to deÍnonstrate

standing. At the summary judgment stage, "a claimant
asserting a possessory interest must provide some

'evidence supporting [her] assertion that [she] has a lawful
possessory interest in the money seized.' " Id. at 639

(quoting Uni.ted SÍates v. 8321,470.00 in U.S. Cttrrenty,

874 F.2d 298, 303 (5th Cir.l989)). "'Unexplained naked
possession ola cash hoard... does not rise to the level of
the possessory interest requisite for standing to attack the

forfeitr,rre proceeding' at the summary judgment stage."

/d (quoting United States v. 842,500.00 in U,S. Currency,

283 F,3d 977 ,983 (9th Cir.2002)). At summary judgment

a claimant asserting a possessory interest must offer
evidence of an "explanation of how [she] came to possess

the money seized." Id, at 640,

*7 As noted, in addition to the brief factnal allegations

in the Cìairn, the only relevant facts before the Court or.t

surrrmary judgment are that Claimant was the addressee ol
the parcel and that she testihed that it was "[her] money."

Claimant's Dep. at 26. Claimant offered no explanation

of how she came to have her possessory interest in the

Defendant Cnrrency. In fact, to the contrary, Claimant
invoked her Fifth Arnendment privilege each of the several

times she was asked to explain her possessory interest.

Claimant's Dep. at 26, 34,47. Thus, because Claimant
has not provided any evidence of any "explanation of
how [she] came to possess the money seized," Claimant
has failed to carry her burden of demonstrating standing

at the summary judgment stage, See 8133,420.00 itt U.S.

Currenc'y, 612 F.3d at 640.

CONCLUSION

For the foregoing reasons, Claimant's Amended Motion
for Leave to File Amended Claim (# 36) is DENIED.
Plaintiffs Motion for Summary Judgment or to Strike

Claim (# 3l) is GRANTED and Claimant's Declaration
of Claim (# 6) is STRICKEN. Because Claimant lacks

standing to contest the forfeiture of the Defendant

Currency, Claimant's Motion to Suppress All Evidence

Obtained from Package Seized Per Search Warrant (# 30)

is DENIED as moot.

IT IS SO ORDERED

All Citations
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Footnotes
'l Because the issue has not been presented, the Court assumes without deciding that Claimant properly invoked her Fifth

Amendment privilege.

2 This point underscores the prejudice to Plaintiff that would be caused by the amendment of the Claim. Because, as

discussed below, Claimant has failed to carry her burden to demonstrate standing through her alleged possessory

interest, deposing such potential witnesses would be unnecessary and wasteful under Claimant's possessory interest
theory of standing. Under Claimant's proposed ownership theory, however, deposing such witnesses would be a vital
aspect of Plaintiffs discovery.
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